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Judicial Complaint * 

Under 28 U.S.C. § 351 *

No. 04-19-90149 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is “prejudicial to the effective and 

expeditious administration of the business of the courts.”  28 U.S.C. § 351(a). 

The complainant alleges the judge committed misconduct in a civil case involving 

allegations of trademark infringement.1  The following allegations of misconduct are 

asserted in the judicial complaint. 

1. Failure to Recuse.   The complainant contends the judge and the plaintiff2 are “well

known” to each other. She also contends an attorney hired as the lead attorney for the 

plaintiff is a former law partner of the judge, and a second attorney appearing in the 

litigation on behalf of the plaintiff is a former law clerk of the judge.  The attorneys were 

1 The complainant is not a party or an attorney in the litigation. 

2 The plaintiff in the litigation is a corporation.  The person the complainant refers 
to as the plaintiff is, according to the complainant, the corporation’s CEO and owner. 
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allegedly “hand picked … for their relationships with [the judge] to secure preferential 

treatment.” 

 A review of the case record indicates that a motion to recuse the judge was not filed 

in the litigation. 

2. Possible Ex Parte Communication.  The complainant provided no facts or evidence 

to support her allegations that ex parte communication(s) may have occurred, other than to 

note that “[s]taff at the Federal district court can verify any ex-parte communications, I am 

told.” 

3. Hostile Treatment.  The complainant contends that on two occasions in a given 

month, the judge “was hostile to the Defendant, denying extra time for discovery….” 

 Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.3  The procedure that has been established to consider misconduct complaints 

“is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration.”  In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008).  It would be “entirely contrary” to the purpose of the Judicial Conduct and Disability 

Act “to use a misconduct proceeding to obtain redress for---or even criticism of---the merits 

of a decision with which a litigant or misconduct complainant disagrees.”  Id.  To allow 

“judicial decisions to be questioned in misconduct proceedings would inevitably begin to 

 
3 Similarly, Rule 4(b)(1) of the Rules for Judicial-Conduct and Judicial-Disability 

Proceedings provides that “[c]ognizable misconduct does not include an allegation that 
calls into question the correctness of a judge’s ruling, including a failure to recuse.” 



3 
 

affect the nature of those decisions and would raise serious constitutional issues regarding 

judicial independence under Article III of the Constitution.”  Id.  Accordingly, to avoid the 

merits-related bar, a misconduct claim must contain “clear and convincing evidence of an 

arbitrary and intentional departure from, or willful indifference to prevailing law.”  Id. at 

562.   

 Misconduct may also be based upon a showing that the judge’s rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); Rule 4(b)(1), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F. 3d 308 (8th 

Cir. Jud. Council 1993) (judicial complaint process may not be used to pursue speculative 

claims).  While allegations of judicial bias or other improper motive are not necessarily 

merits-related, the allegations are to be dismissed as merits-related when the only support 

for the allegations is the merits of the judge’s rulings.  In re Doe, 640 F. 3d 869, 873 (8th 

Cir. Jud. Council 2011). 

 In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other relevant 

documents.  See Rule 11(b), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

 At the outset, the complainant’s allegations regarding the judge’s failure to recuse 

are merits-related and not subject to review in a judicial misconduct proceeding.  Issues 
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relating to recusal must be addressed in the litigation, and not in a judicial complaint 

alleging misconduct. 

 Secondly, the complainant’s allegation that the judge may have engaged in ex parte 

communications is speculative, unsupported, and does not give rise to an inference of 

misconduct on the part of the judge.4  The complainant provided no facts or evidence in 

support of her allegation.    

 Finally, the complainant’s allegation of “hostile” treatment of the defendant takes 

issue with purported decisions of the judge that are not subject to review in a judicial 

misconduct proceeding.  The complainant does not provide facts or evidence regarding 

when, where and in what context the judge denied extra time for discovery.  Nonetheless, 

if the truth of the complainant’s allegation is assumed, the judge’s decisions are merits-

related and not subject to review in a judicial misconduct proceeding.   While cognizable 

misconduct may include treating litigants or attorneys in a “demonstrably egregious and 

hostile manner,”5 a judge’s decision to deny additional time for discovery is merits-related 

and in all events does not provide evidence of “demonstrably egregious and hostile” 

treatment. 

 
4 Similarly, the complainant’s inference that the judge’s decisions were the product 

of “[p]ossible [p]referential [t]reatment” is speculative, unsupported, and does not give rise 
to an inference of misconduct on the part of the judge. 

5 See, Rule 4(a)(2)(B), Rules for Judicial-Conduct and Judicial Disability 
Proceedings. 
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 The complainant has failed to present, and the records do not disclose, evidence of 

willful indifference to prevailing law, bias, prohibited ex parte communications, or other 

improper motive or misconduct on the part of the judge. 

 Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

evidentiary support.  28 U.S.C. § 352(b)(1)(A)(ii) & (iii). 

 IT IS SO ORDERED.  

 

_______________________________ 
                 Roger L. Gregory 
                      Chief Judge 


