
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 
  No.  04-19-90162   

Judicial Complaint  * 

Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts."  28 U.S.C. § 351(a). 

Complainant, a prisoner, has had several matters in the district court presided over 

by the district judge.   In his judicial complaint, complainant alleges that complainant sent 

a letter to the district judge complaining about the district judge’s rulings in some of 

complainant’s cases.  Complainant asserts that the district judge forwarded this letter to 

prison officials, and that, as a result, prison officials subjected him to six months in 

segregation.  Complainant argues that in sending the letter he “was exercising my First 

Amendment right of free speech and to be able to criticize a public official.”  Complainant 

adds, “A staff who seen the letter said and rightfully so contain no threat or profanity.”  The 

district judge, according to complainant, acted in retaliation and reprisal against him, 

“using the prison to do his bidding.”  Complainant alleges that the district judge has shown 

a bias against him in all of the judge’s rulings. 
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Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.  To avoid the merits-related bar, a misconduct claim must contain "clear and 

convincing evidence of an arbitrary and intentional departure from, or willful indifference 

to prevailing law."  In re Memorandum of Decision, 517 F.3d 558, 562 (U.S. Jud. Conf. 

2008).  

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by bias or other improper motive, but the claim must be supported by sufficient 

evidence to raise an inference that misconduct has occurred and cannot be based on mere 

speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); In re Doe, 2 F.3d 308 (8th Cir. 1993) 

(judicial complaint process may not be used to pursue speculative claims). 

Complainant has failed to present, and the records do not disclose, any evidence of 

improper motive, bias, retaliation, or other misconduct.  Complainant may not pursue his 

disagreement with the judge’s rulings through a complaint of judicial misconduct. 

Rule 11(b) of the Rules for Judicial-Conduct and Judicial-Disability Proceedings 

confers on me the authority to conduct a limited inquiry into the allegations of a judicial 

complaint.  Accordingly, I asked the named district judge and the warden of the prison to 

respond to complainant’s assertions.  

In response to my limited inquiry, the district judge states that he did not send 

complainant’s letter to the prison, but that he did – as is his general practice in such matters 

-- forward the letter to the United States Marshals Service “for review and threat 

--
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assessment . . . as I have no experience in conducting formal threat assessments.” 

Complainant supplies no reason to believe, to the contrary, that the district judge in fact 

did send the letter to the prison. The district judge included with his response a 

memorandum from the Marshals Service stating, “To this author’s knowledge, at no time 

did the [Marshals Service] ask [the prison] to take any action or request a particular housing 

status for” complainant. 

In addition, a warden of the prison in which complainant is now housed asserts in 

response to my limited inquiry that, before complainant sent his letter, complainant 

originally was placed in segregation because he “had requested protection,” and his stay in 

segregation was extended for an additional 180 days because complainant “continued to 

refuse to exit restrictive housing.”  Then, after the time complainant sent his letter, 

complainant’s stay in segregation was extended for another 180 days based on six 

infractions by complainant (“weapon possession,” “refuse submit/drug test,” “profane 

language,” “lock tampering,” “disobey order,” and “disobey order”). 

In a separate response, the warden of the prison in which complainant was housed 

at the time of the events alleged in the complaint states, “[A]t no time . . . was [complainant] 

ever placed on control housing due to any information relating to the court system.”  That 

warden adds that complainant did receive a disciplinary infraction, unrelated to 

complainant’s housing status, “for disrespecting [the judge] in a written correspondence 

that [complainant] sent to [the judge].”   
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Complainant supplies no reason to believe that even if the prison was somehow 

aware of his letter that he refers to in his judicial complaint, the letter had anything to do 

with the prison’s decision to give complainant six months in segregation.  Prison officials, 

not judges, make the decisions about how to manage the prisoners assigned to their custody 

(aside from appropriate court orders issued according to law in particular court cases).  

There is no reason to believe that prison officials were “doing the judge’s bidding” and that 

the judge was somehow responsible for their decisions.  There is no occasion for a 

complaint of misconduct against a judge merely because a prisoner who is or has been a 

litigant faces some kind of prison discipline. 

 Absent evidence of improper motive or bad faith, which is lacking here, the district 

judge’s decision to forward the letter to the Marshals Service is “directly related to the 

merits of a decision or procedural ruling,”  28 U.S.C. § 352(b)(1)(A)(ii), and therefore 

cannot be attacked through a complaint of judicial misconduct.   “The phrase ‘decision or 

procedural ruling’ is not limited to rulings issued in deciding Article III cases or 

controversies.  Thus, a complaint challenging the correctness of a chief judge’s 

determination to dismiss a prior misconduct complaint would be properly dismissed as 

merits-related – in other words, as challenging the substance of the judge’s administrative 

determination to dismiss the complaint – even though it does not concern the judge’s 

rulings in Article III litigation.  Similarly, an allegation that a judge incorrectly declined to 

approve a Criminal Justice Act voucher is merits-related under this standard.”  

Commentary to Rule 4, Rules for Judicial-Conduct and Judicial-Disability Proceedings.  A 
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judge’s decision whether to forward to the United States Marshals Service a letter from an 

aggrieved frequent litigant is very closely tied to the judge’s performance of his official 

duties, and thus enjoys the protection of the merits-related standard.  

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual support. 28 U.S.C. § 352(b)(1)(A)(ii) & (iii).  

IT IS SO ORDERED. 

       __________________________ 
       Roger L. Gregory 
           Chief Judge 




