
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 

Judicial Complaint * 

Under 28 U.S.C. § 351 *

No. 04-19-90163 

MEMORANDUM AND ORDER 

Two complainants bring this judicial complaint against a bankruptcy judge pursuant 

to the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is “prejudicial to the effective and 

expeditious administration of the business of the courts.”  28 U.S.C. § 351(a). 

The judicial complaint involves a bankruptcy case that began in 2015.  The Debtor 

is a company formed to develop a planned community in which the complainants are 

property owners.  A property owners association (POA) administers and manages the 

planned community.  The complainants were named as defendants in an adversary 

proceeding in the bankruptcy litigation. 

The Debtor originally filed a petition for relief under Chapter 11 of the Bankruptcy 

Code.  The judge later converted the case to Chapter 7 and appointed a Trustee.  The 

Trustee filed an application to have the law firm that represented the Debtor in the Chapter 

11 proceedings retained and employed as special counsel in the Chapter 7 proceedings. 

The judge granted the Trustee’s application. 

The complainants allege the judge has been biased and prejudiced throughout the 

course of the litigation; violated both the Judicial Conduct and Disability Act and Canons 
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of the Code of Conduct for United States Judges, and treated the defendants in a 

demonstrably egregious and hostile manner:   

By using unnecessary intimidation tactics and direct threats, based on 
unsubstantiated claims made by the plaintiffs. 
By expressing baseless, reckless and wholly unfounded subjective 
comments on the record about the defendants. 
By establishing and enabling a clear and glaring financial conflict of 
interest to exist between the Trustee’s counsel and the bankruptcy 
estate. 
By disregarding relevant case law and ignoring established POA 
Bylaws and [a state’s] Planned Community Act. 
By permitting (and even encouraging) intentional misrepresentations of 
an executed Mediated Settlement Agreement. 
By acting in ways that violate a Judge’s obligation of impartial and 
professional judicial conduct. 

The judge made two significant decisions in the litigation that prompted a number 

of the complainant’s allegations of misconduct.  In the first decision, the judge held the 

Trustee had the right to vote and have those votes counted in a 2019 election for POA 

Board of Directors positions.  In his decision, the judge held: 

Under section 541 of the Bankruptcy Code, the Trustee’s right to vote 
based on the estate’s ownership of lots is property of the bankruptcy 
estate.  The Trustee’s right to vote is a right under the declarations that 
govern the … community and is a right inseparable from ownership of 
property in the community.  Suspension of voting rights would 
dramatically and substantially impair the value of property of the estate. 

In this case, the automatic stay of 11 U.S.C. § 362(a) prevents any party 
from attempting to prohibit the Trustee from exercising the estate’s 
voting rights.   

Any act taken to prevent the Trustee from voting the estate’s lots was 
and is prohibited by the automatic stay because such actions constitute 
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“any act … to exercise control over property of the estate.” (Paragraph 
numbering and citation omitted).1 
 

 The judge’s decision to count the Trustee’s votes was made after the election.  The 

judge decided to allow the Trustee to vote, and then to determine after the election whether 

the votes would count.  In an order entered before the election, the judge held: 

The Trustee shall be allowed to participate in the February 16 Election, 
and he shall be allowed to cast a ballot exercising the estate’s voting 
rights; provided however, that no determination is made at this time 
regarding whether or to what extent any ballot cast by the Trustee shall 
be considered effective with respect to the February 16 Election….2  
 

 In the judicial complaint, the complainants allege: 

• “[T]he Trustee’s non-dues paying votes unfairly and unduly transferred the election 
to a different set of Board Directors, hand-picked by counsel for the trustee.” 

• The judge “did not permit the independent election attorney … to present his 
findings, despite [the attorney] appearing in court that day fully prepared to do just 
that, and [the attorney’s] obvious finding that the Trustee’s votes dramatically and 
unduly impacted the election results.”3 

• “The community is now held hostage by the court-ordered ‘governance’ of a group 
of people selected by and beholden to the Trustee, NOT the dues-paying community 
members.” 

 
1 The complainants appealed this decision.  The district court dismissed the appeal, 

holding the complainants lacked standing to appeal. 

2 The complainants take issue with this decision, contending the judge should have 
decided at a December 2018 hearing whether the Trustee’s votes should count. 

3 The election attorney’s report was entered in the case record.  A review of the 
relevant hearing transcript indicates that an attorney for the POA advised the judge that the 
election attorney was present.  The attorney stated: “I think it might be appropriate, if the 
Court were to have any questions of him as a consequence of his report, to permit him to 
respond to those.”  The judge responded “I’ve read his report and it appeared clear to me…. 
I don’t have any questions.” 
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• The decision “was directly contrary to what [the judge] led all parties to believe 
would transpire during the December 2018 hearing and demonstrates a clear bias 
and prejudice against the defendants.” 

• During a February 20, 2019 hearing on the issue, the judge was presented with “a 
binder full of 27 sworn and notarized affidavits from dues-paying property owners.”  
The judge “barely acknowledged the binder and never opened it.”4 

• The judge “voted in favor of [counsel’s] argument to allow the Trustee’s votes to 
be counted despite a relevant [state] Supreme Court ruling on this matter, the will 
of the community; and … governing documents.” 

 
 The second significant decision made by the judge was to grant a joint motion filed 

by the Trustee and others to approve and enforce, and then confirm by judgment, a 

“Mediated Settlement Agreement” that was executed following a lengthy mediation 

settlement conference.  The Mediated Settlement Agreement was signed by the 

complainants and included language which stated the “Settling Parties and Dismissed 

Parties do hereby agree to a comprehensive, mutual, general release releasing Settling 

Parties and Dismissed Parties and customary ancillary parties.” 

 Following execution of the Mediated Settlement Agreement, counsel for the Trustee 

circulated a draft Settlement Agreement that was to be executed based upon the earlier-

executed Mediated Settlement Agreement.  The complainants expressed disagreement with 

the terms of the release contained in the Settlement Agreement and suggested alternative 

language.  The Trustee and others then filed the joint motion to approve and enforce the 

mediation agreement and for an award of costs and attorneys’ fees against the 

 
4 The hearing transcript indicates counsel for the complainants informed the judge 

that “each affidavit is essentially the same.”  Counsel then read in open court pertinent 
assertions contained in the affidavits. 

 



5 
 

complainants.  The judge granted the joint motion to approve the Mediated Settlement 

Agreement through promulgation of a “Settlement Order” and he also entered judgment 

“enforcing the Settlement Order and the terms of the Mediated Settlement Agreement, as 

defined in the Settlement Order.”5  In the Settlement Order, the Court noted: 

The Mediated Settlement Agreement did not contemplate further 
negotiation over the scope of the release. [The complainants] and the 
other Individual Defendants did not expressly reserve claims they 
wished to maintain or pursue against anyone or otherwise qualify the 
scope of the release. 
 
While the Mediated Settlement Agreement contemplated the 
ministerial act of the “execution” of an additional, immaterial 
settlement document, that further document was only meant to 
incorporate the substantive terms of the Mediated Settlement 
Agreement…. 
 
Immediately after the Trustee’s counsel initially circulated the 
execution document, [complainants] attempted to re-open negotiations.  
They sought to renege on the terms of the general release they executed 
in favor of unilaterally placing substantive and temporal limitations on 
the scope of the release. 
 
When [complainants] continued to pursue further post-mediation 
negotiations and refused to execute the ministerial settlement document 
referenced in the Mediated Settlement Agreement, the [Joint Motion 
was filed].  (Paragraph numbering and citation omitted). 
 

 Further on in the Settlement Order, the judge made the following determinations. 
 

The Individual Defendants are engaging in a welch and ratchet form of 
negotiation, where they are reneging on the Mediated Settlement 
Agreement and attempting to use their own breach to enhance their 
position. These tactics are inappropriate.  They are, however, consistent 
with the Machiavellian tactics that the Individual Defendants have 
employed throughout the course of this litigation. 

 
5 In other words, the judge approved the language of the final settlement document 

put forth by the Trustee, which did not include the changes sought by the complainants. 
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Indeed, the Individual Defendants’ actions have been obstreperous and 
vexatious in almost every act they have taken in this case.  These 
actions have created significant costs and expenses to the bankruptcy 
estate, and the Court will not allow these tactics to continue any longer. 
(Paragraph numbering omitted). 
 

 The language contained in the Settlement Order is similar to language the judge 

used in addressing these issues in a hearing on the matter.  In the hearing, the judge also 

stated: 

With respect to your request for attorney’s fees.  I will deny the request 
from the individual claimants. 
 
I will deny the fee – I do that with prejudice.  I’ll deny the fee request 
for the trustee, but without prejudice. 
 
As a matter of equity and incentive, if this matter ends, we’ll let each 
party bear their own costs.  If it doesn’t end, then it’s time for the 
opposing people to start paying for the trustee’s fees. 
 
It’s a bleed on the estate putting up with their nonsense and I won’t 
allow that to continue any further. 
 

 Relative to this second significant decision, the complainants allege: 

• “As a direct result of this threat issued by [the judge], the defendants were too 
intimidated to exercise their legal right to file an appeal of his ruling, despite the 
blatant rewrite and redefining of the Mediated Settlement Agreement by the 
plaintiffs’ and counsel (to the detriment of the defendants) which substantially 
altered the intent and actual agreements made at a 15-hour mediation.” 

• “[I]t is completely inappropriate, unprofessional and offensive for [the judge] to 
state that the defendants’ actions … throughout this long, complicated case: ‘is a 
bleed on the estate…’ especially when the reality is that the ‘bleed on the estate’ 
results solely from the baseless filings and motions entered by the Trustee and other 
plaintiffs and the significant conflict of interest claim … from [the law firm 
representing the Trustee].” 

• The judge’s decision was erroneous, especially with regard to the impact of the 
release terms. 

• Language used by the judge with reference to the defendants is “baseless, 
unnecessary and offensive” and evidence of the judge’s bias and prejudice. 
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• Four paragraphs of the judge’s order approving and enforcing the settlement are 
“untrue;” or have “no basis or validity.” 

 
 In addition to the allegations regarding those decisions, the complainants also made 

the following allegations. 

• The judge allowed the Trustee to retain and employ an attorney who had previously 
represented the Debtor in the Chapter 11 proceeding, and who labored under a 
substantial financial conflict of interest.  The judge “repeatedly ruled in favor of [the 
Trustee’s attorney] and seemed to only consider his arguments and testimony, while 
ignoring exculpatory evidence and testimony provided by the defendants’ counsel.” 

• The judge “[o]n several occasions … postponed defendants’ motions to be heard 
and in most cases, never heard those motions at all.”  In apparent support of this 
non-specific allegation, the complainants cited to a determination by the judge, 
relative to a POA election to be held in early 2016, that he would “hold a compliance 
hearing thirty days after the election, and the Debtor shall file and serve notice of 
the compliance hearing.” The complainants contend the judge “failed to hold the 
stated compliance hearing – essentially kicking the can down the road and allowing 
the issue to continue to fester while simultaneously also causing the defendants’ 
court costs to significantly escalate.”   
  
The case record indicates that the Debtor filed a motion for sanctions following the 
2016 election, in which the Debtor contended the POA Board of Directors failed to 
comply with the judge’s orders for holding an annual meeting and conducting the 
election.  Counsel for the POA moved to confirm the election.  A hearing on the 
motions was postponed. The motions were then addressed in 2018, following the 
filing by the Trustee of a motion to compel a Board of Directors election, and 
following the filing of a Notice of Hearing by counsel for the POA to schedule for 
hearing its motion to confirm the 2016 election.  The judge denied both motions.6 

 
6 The complainants also contend the judge, at a hearing on December 14, 2018, 

“elected not to rule on any of the motions that would have significantly leveled the playing 
field, altered the case and accelerated resolution,” including ruling “on this case being 
moved to a civil court as 7 of the 8 Claims of Relief did not fall under the Bankruptcy 
jurisdiction.” 

The case record indicates the defendants filed, prior to the referenced hearing, a 
Motion for Mandatory and Permissive Abstention, asking that the Court “abstain from 
exercising jurisdiction over this action so that the case can be adjudicated in [   ] state 
court.”  The judge denied the abstention motion, and other motions, at the December 2018 
hearing, and he confirmed the denial of the abstention motion through court order. After 
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• The judge removed a member of the Board of Directors early in the litigation in 

violation of the POA By-Laws. 
 

 Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.7  The procedure that has been established to consider misconduct complaints 

“is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration.”  In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008).  It would be “entirely contrary” to the purpose of the Judicial Conduct and Disability 

Act “to use a misconduct proceeding to obtain redress for---or even criticism of---the merits 

of a decision with which a litigant or misconduct complainant disagrees.”  Id.  To allow 

“judicial decisions to be questioned in misconduct proceedings would inevitably begin to 

affect the nature of those decisions and would raise serious constitutional issues regarding 

judicial independence under Article III of the Constitution.”  Id.  Accordingly, to avoid the 

merits-related bar, a misconduct claim must contain “clear and convincing evidence of an 

 
the hearing, the defendants answered the complaint and included with the answer a one-
paragraph motion to dismiss. The parties subsequently agreed to stay the adversary 
proceeding.  The judge issued two stay orders.  In the second stay order, the judge noted 
the parties “determined that it was in their respective best interests to keep [the adversary 
proceeding] stayed while the parties focus their resources on a mediated settlement 
conference.” 

7 Similarly, Rule 4(b)(1) of the Rules for Judicial-Conduct and Judicial-Disability 
Proceedings provides that “[c]ognizable misconduct does not include an allegation that 
calls into question the correctness of a judge’s ruling, including a failure to recuse.” 
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arbitrary and intentional departure from, or willful indifference to prevailing law.”  Id. at 

562.   

 Misconduct may also be based upon a showing that the judge’s rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); Rule 4(b)(1), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F. 3d 308 (8th 

Cir. Jud. Council 1993) (judicial complaint process may not be used to pursue speculative 

claims).  While allegations of judicial bias or other improper motive are not necessarily 

merits-related, the allegations are to be dismissed as merits-related when the only support 

for the allegations is the merits of the judge’s rulings.  In re Doe, 640 F. 3d 869, 873 (8th 

Cir. Jud. Council 2011). 

 In Petition of Lauer, 788 F. 2d 135, 138 (8th Cir. Jud. Council 1985), the 

inappropriateness of subjecting a judge’s decision-related comments to scrutiny in a 

judicial misconduct proceeding was noted: 

The Judicial Conduct and Disability Act should not be invoked so as to 
chill the independence of a trial judge in a judicial proceeding.   A trial 
judge should not fear that because of comments he or she makes from 
the bench, which in good faith the judge feels are related to the 
proceeding before the court, he or she ultimately may be subject to a 
disciplinary sanction by the Judicial Council. 
 

 Commentary to Rule 4 of the Rules for Judicial-Conduct and Judicial-Disability 

Proceedings also provides: 

Because of the special need to protect judges’ independence in deciding 
what to say in an opinion or ruling, a somewhat different standard 
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applies to determine the merits-relatedness of a non-frivolous 
allegation that a judge’s language in a ruling reflected an improper 
motive.  If the judge’s language was relevant to the case at hand … then 
the judge’s choice of language is presumptively merits-related and 
excluded, absent evidence apart from the ruling itself suggesting an 
improper motive. 
 

 In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other relevant 

documents.  See Rule 11(b), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

 The judicial complaint essentially constitutes a merits-related attack on the judge’s 

many decisions and rulings in the bankruptcy litigation, none of which are reviewable 

through a judicial complaint alleging misconduct.  Decisions subject to the merits-related 

bar include, but are not limited to, the judge’s decision to approve and enforce the Mediated 

Settlement Agreement; to withhold a determination on whether the Trustee’s votes would 

count in the 2019 Board of Directors election until after the election occurred, and then to 

determine that the Trustee’s votes do count; the decision to grant the Trustee’s application 

to retain and employ special counsel, and decisions to approve counsel’s compensation and 

expenses; decisions concerning when and how to address motions and other requests for 

relief in the litigation;  decisions regarding the weight and effect to be given to documents, 

evidence, and other submissions; and the decision to remove a member of the POA Board 

of Directors.  Disagreements with the judge’s decisions and rulings must be addressed 

through the litigation, and not through a judicial complaint alleging misconduct. 
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In addition, the complainant’s allegations of improper motive are speculative, 

unsupported, and do not give rise to an inference of misconduct.  The only evidence 

provided by the complainant in support of the allegations are decisions and rulings the 

complainants disagree with. 

While engaging in “abusive or harassing behavior,” including treating litigants in a 

demonstrably egregious and hostile manner, constitutes cognizable misconduct,8 the 

evidence provided by the complainants in support of their allegations consists of decisions 

and rulings the complainants disagree with, and statements by the judge that are a part of 

or related to his decisions (whether the Mediated Settlement Agreement is to be enforced, 

and on what terms, and whether costs and attorneys’ fees should be imposed).  These 

decisions and decision-related statements do not constitute harassment, unethical threats, 

or demonstrably egregious and hostile treatment of the complainants or others.9 

8 See, Rule 4(a)(2)(B), Rules for Judicial-Conduct and Judicial-Disability 
Proceedings. 

9 In the judicial complaint, the complainants request, among other things, “[t]he 
recusal of [the judge] from any further association with this particular bankruptcy case, 
pending complete review of this complaint…” and “[a] review of [the judge’s] rulings 
throughout this case going back to the initial Bankruptcy filing in 2015.” 

Neither the Judicial Conduct and Disability Act nor the Rules for Judicial-Conduct 
and Judicial-Disability Proceedings confer jurisdiction or authority upon the Chief Judge 
or the Judicial Council to recuse a judge from a case that has been assigned to that judge.  
Secondly, neither the Chief Judge nor the Judicial Council has jurisdiction or authority to 
review a federal judge’s rulings in a case.  Such action would be inconsistent with the 
independence afforded to federal judges, would usurp the role of federal courts that have 
appellate jurisdiction, and would be inconsistent with the duties and responsibilities 
afforded to the Chief Judge and the Judicial Council in judicial misconduct proceedings. 
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The complainants have failed to present, and the records do not disclose, evidence 

of willful indifference to prevailing law, bias, prejudice, demonstrably egregious and 

hostile treatment of the complainants or others, harassment, unethical threats, or other 

improper motive or misconduct on the part of the judge. 

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

evidentiary support.  28 U.S.C. § 352(b)(1)(A)(ii) & (iii). 

IT IS SO ORDERED. 

_______________________________ 
        Roger L. Gregory 

         Chief Judge 
~t-Q~ 


