
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 

Judicial Complaint * 

Under 28 U.S.C. § 351 *

No. 04-20-90001 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is “prejudicial to the effective and 

expeditious administration of the business of the courts.”  28 U.S.C. § 351(a). 

Although the complainant did not include a statement of facts with his judicial 

complaint, exhibits attached to the judicial complaint indicate the complainant contends 

the judge committed misconduct by failing to act upon a “Motion to File a New Civil 

Action” the complainant filed in the district court.1 

The complainant attached to the judicial complaint a prefiling injunction order 

issued by the Court of Appeals.  The order noted the complainant’s “exceptional history of 

frivolous filings and appeals” and lists numerous requirements that the complainant must 

fulfill, including the filing of a motion for leave to file a new civil action, before the 

complainant will be allowed “to proceed with his proposed action in forma pauperis.”  The 

1 Exhibits attached to the judicial complaint and a supplement to the judicial 
complaint can also be read to accuse the judge of bias and prejudice.  No evidence was 
provided in support of the allegation. 
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order also provides that if the complainant’s “motion, affidavit, or filings fail to satisfy the 

designated requirements in any manner, the motion will not be considered.”  A review of 

the case file indicates the judge has not acted on the complainant’s motion. 

 Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.2  The procedure that has been established to consider misconduct complaints 

“is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration.”  In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008).  It would be “entirely contrary” to the purpose of the Judicial Conduct and Disability 

Act “to use a misconduct proceeding to obtain redress for---or even criticism of---the merits 

of a decision with which a litigant or misconduct complainant disagrees.”  Id.  To allow 

“judicial decisions to be questioned in misconduct proceedings would inevitably begin to 

affect the nature of those decisions and would raise serious constitutional issues regarding 

judicial independence under Article III of the Constitution.”  Id.  Accordingly, to avoid the 

merits-related bar, a misconduct claim must contain “clear and convincing evidence of an 

arbitrary and intentional departure from, or willful indifference to prevailing law.”  Id. at 

562.   

 Misconduct may also be based upon a showing that the judge’s rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

 
2 Similarly, Rule 4(b)(1) of the Rules for Judicial-Conduct and Judicial-Disability 

Proceedings provides that “[c]ognizable misconduct does not include an allegation that 
calls into question the correctness of a judge’s ruling, including a failure to recuse.” 
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supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); Rule 4(b)(1), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F. 3d 308 (8th 

Cir. Jud. Council 1993) (judicial complaint process may not be used to pursue speculative 

claims).  While allegations of judicial bias or other improper motive are not necessarily 

merits-related, the allegations are to be dismissed as merits-related when the only support 

for the allegations is the merits of the judge’s rulings.  In re Doe, 640 F. 3d 869, 873 (8th 

Cir. Jud. Council 2011). 

 Rule 4(b)(2) of the Rules for Judicial-Conduct and Judicial-Disability Proceedings 

provides that “[c]ognizable misconduct does not include an allegation about delay in 

rendering a decision or ruling, unless the allegation concerns an improper motive in 

delaying a particular decision or habitual delay in a significant number of unrelated cases.” 

Commentary pertaining to this rule provides: 

[A] complaint of delay in a single case is excluded as merits-related.  
Such an allegation may be said to challenge the correctness of an 
official action of the judge, i.e., assigning a low priority to deciding 
the particular case. 
 

 In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other relevant 

documents.  See Rule 11(b), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

 The complainant’s judicial complaint constitutes a merits-related attack on the 

judge’s decision not to act, or to delay acting, on the complainant’s motion.  The judge’s 
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decision is not subject to review through a judicial complaint alleging misconduct.  

Disagreements with the judge’s decisions must be addressed through litigation, and not 

through a judicial complaint alleging misconduct.3 

 The complainant has failed to present, and the records do not disclose, evidence of 

willful indifference to prevailing law, bias, prejudice, or other improper motive or 

misconduct on the part of the judge. 

 Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

evidentiary support.  28 U.S.C. § 352(b)(1)(A)(ii) & (iii). 

 IT IS SO ORDERED.  

 

_______________________________ 
                 Roger L. Gregory 
                      Chief Judge 

 
3 In response to a limited inquiry, the judge advised that, out of an abundance of 

caution, he delayed ruling on the motion in light of the filing of this judicial complaint.  
The judge’s decision in this regard is not subject to review in a judicial complaint alleging 
misconduct. 


