
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 

Judicial Complaint * 

Under 28 U.S.C. § 351 *

No. 04-20-90004 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is “prejudicial to the effective and 

expeditious administration of the business of the courts.”  28 U.S.C. § 351(a). 

The complainant was convicted of one count of conspiracy to commit mail fraud, 

money laundering and the sale of unregistered securities; four counts of mail fraud and 

aiding and abetting; and one count of selling unregistered securities and aiding and 

abetting.  The complainant was sentenced to a lengthy term of imprisonment. 

The complainant filed multiple motions for a new trial, all of which the judge denied 

in a lengthy court order.  The complainant appealed, and an appellate court panel affirmed 

the conviction and sentence. 

The complainant then filed a motion to vacate, set aside or correct sentence pursuant 

to 28 U.S.C. § 2255, as well as an amendment to that motion.  The complainant also filed 

a motion for leave to file supplemental Brady claims.  The judge denied the complainant’s 

28 U.S.C. § 2255 motion and denied the complainant’s motion for leave to file 

supplemental Brady claims in the same order. 
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 The complainant’s allegations of misconduct principally, but not exclusively, 

involve two court orders in which the judge denied the complainant’s motions for new trial, 

denied the complainant’s 28 U.S.C. § 2255 motion, and denied the complainant’s motion 

for leave to file supplemental Brady claims.  The complainant contends the judge exhibited 

personal bias against him and favoritism toward the government and an Assistant United 

States Attorney (AUSA); failed to scrutinize the AUSA’s misconduct; failed to fairly 

consider new evidence in the form of a “recantation” statement made by a witness for the 

government, which provided additional evidence of the AUSA’s misconduct; exhibited 

bias and favoritism in addressing receivership litigation that was the subject of one of the 

complainant’s motions for new trial; exhibited bias and favoritism in dismissing a civil 

case the complainant instituted against the AUSA, the government witness, and others; 

exhibited personal disdain for the complainant, as evidenced by intemperate  remarks; 

failed to recuse himself; and failed to timely rule on his 28 U.S.C. § 2255 motion and 

motion for relief from judgment. 

Laws, Rules, and Decisions Pertinent to the Judicial Complaint 

 Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.1  The procedure that has been established to consider misconduct complaints 

“is not designed as a substitute for, or supplement to, appeals or motions for 

 
1 Similarly, Rule 4(b)(1) of the Rules for Judicial-Conduct and Judicial-Disability 

Proceedings provides that “[c]ognizable misconduct does not include an allegation that 
calls into question the correctness of a judge’s ruling, including a failure to recuse.” 
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reconsideration.”  In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008).  It would be “entirely contrary” to the purpose of the Judicial Conduct and Disability 

Act “to use a misconduct proceeding to obtain redress for---or even criticism of---the merits 

of a decision with which a litigant or misconduct complainant disagrees.”  Id.  To allow 

“judicial decisions to be questioned in misconduct proceedings would inevitably begin to 

affect the nature of those decisions and would raise serious constitutional issues regarding 

judicial independence under Article III of the Constitution.”  Id.  Accordingly, to avoid the 

merits-related bar, a misconduct claim must contain “clear and convincing evidence of an 

arbitrary and intentional departure from, or willful indifference to prevailing law.”  Id. at 

562.   

 Misconduct may also be based upon a showing that the judge’s rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); In re Doe, 2 F. 3d 

308 (8th Cir. Jud. Council 1993) (judicial complaint process may not be used to pursue 

speculative claims).  With regard to allegations of improper motive, Rule 4(b)(1) of the 

Rules for Judicial-Conduct and Judicial-Disability Proceedings provides: 

If the decision or ruling is alleged to be the result of an improper motive 
… the complaint is not cognizable to the extent that it calls into question 
the merits of the decision. 
 

While allegations of judicial bias or other improper motive are not necessarily merits-

related, the allegations are to be dismissed as merits-related when the only support for the 
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allegations is the merits of the judge’s rulings.  In re Doe, 640 F. 3d 869, 873 (8th Cir. Jud. 

Council 2011). 

 The inappropriateness of subjecting case-related comments to scrutiny in a judicial 

misconduct proceeding was noted in Petition of Lauer, 788 F. 2d 135, 138 (8th Cir. Jud. 

Council 1985). 

The Judicial Conduct and Disability Act should not be invoked so as to 
chill the independence of a trial judge in a judicial proceeding.  A trial 
judge should not fear that because of comments he or she makes from 
the bench, which in good faith the judge feels are related to the 
proceeding before the court, he or she ultimately may be subject to a 
disciplinary sanction…. 
 

 Commentary on Rule 4 of the Rules for Judicial-Conduct and Judicial-Disability 

Proceedings addresses the merits-relatedness of language used by judges in opinions and 

rulings, and provides: 

Because of the special need to protect judges’ independence in deciding 
what to say in an opinion or ruling, a somewhat different standard 
applies to determine the merits-relatedness of a non-frivolous 
allegation that a judge’s language in a ruling reflected an improper 
motive.  If the judge’s language was relevant to the case at hand … then 
the judge’s choice of language is presumptively merits-related and 
excluded, absent evidence apart from the ruling itself suggesting an 
improper motive. 

 
 Instructive regarding the types of comments and expressions of a trial judge that  

generally do not constitute a basis for a bias or partiality motion is the decision of the 

Supreme Court of the United States in Liteky v. United States, 510 U.S. 540 (1994).  In 

Liteky, the Court noted: 

[O]pinions formed by the judge on the basis of facts introduced or 
events occurring in the course of the current proceedings, or of prior 
proceedings, do not constitute a basis for a bias or partiality motion 
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unless they display a deep-seated favoritism or antagonism that 
would make fair judgment impossible.  Thus, judicial remarks 
during the course of a trial that are critical or disapproving of, or 
even hostile to, counsel, the parties, or their cases, ordinarily do not 
support a bias or partiality challenge.  They may do so if they reveal 
an opinion that derives from an extrajudicial source; and they will do 
so if they reveal such a high degree of favoritism or antagonism as 
to make fair judgment impossible…. Not establishing bias or 
partiality, however, are expressions of impatience, dissatisfaction, 
annoyance, and even anger, that are within the bounds of what 
imperfect men and women, even after having been confirmed as 
federal judges, sometimes display.  
 

Id., 510 U.S. at 555-556. 
 
 In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other relevant 

documents.  See Rule 11(b), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

Complainant’s Allegations - Disposition 

Prosecutorial Misconduct 

Allegation 1.   The complainant alleges misconduct based on: 

[The judge’s] failure to scrutinize [the AUSA’s] express written pretrial 
misrepresentations to the court and my counsel stating that all 
investigative material had been provided to my defense in discovery, 
including all 90 interview statements in the government’s possession or 
control.  It is undisputed that these statements were false, but relied on 
by my defense.  In reliance on these assurances, [the judge] found that 
my defense team was allowed “open file” discovery.  That was untrue. 
 

Discussion. At the outset, a judge is not obligated to independently investigate the 

veracity of statements that attorneys and litigants make in motions, pleadings, affidavits 

and other documents that are filed during the course of litigation.  The complainant 
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implicitly acknowledged this reality in the amendment to his 28 U.S.C. § 2255 motion, 

where he stated “[t]he Court and defense counsel relied upon [the AUSA’s] 

misrepresentations all during the criminal proceeding.”  Secondly, the judge’s initial 

determination with regard to “open file” discovery constitutes a decision or ruling that is 

not subject to review through a judicial complaint alleging misconduct.  Thirdly, when the 

complainant brought alleged discovery violations to the attention of the judge, he addressed 

them, both in the order denying the motions for new trial, and in the order addressing the 

complainant’s 28 U.S.C. § 2255 motion.  Finally, the judge specifically addressed the 

“open file” discovery issue in the order denying the complainant’s 28 U.S.C. § 2255 

motion: 

[The complainant] also argues that the government failed to comply 
with its promise of “open file discovery.…” The government’s failure 
to comply with an alleged open file discovery policy does not, standing 
alone, constitute a Brady violation. (citations omitted). 
 

 The complainant’s allegations are subject to the merits-related bar and are not 

reviewable through a judicial complaint alleging misconduct.  Furthermore, the 

complainant’s allegations of bias and favoritism relate to the judge’s decisions and call into 

question the merits of those decisions. The allegations are accordingly excluded from 

misconduct review. 

Allegation 2.   The complainant alleges: 
 
[The judge] failed to inquire or scrutinize the falsity of statements made 
by [the AUSA] in his July 15, 2011 declaration filed in opposition to 
my new trial motions with respect to [a government witness’s] false 
denials of receiving no promises or benefits from the prosecution in 
exchange for [the witness’s] cooperation.  Records I have supplied to 
[the judge] in support of my § 2255 Petition demonstrate without any 
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doubt that [the AUSA] included perjured statements to the court and 
my counsel when denying that he discussed considerations for [the 
witness] and his wife in exchange for their cooperation no earlier than 
[the date of my verdict] when in fact [the AUSA] began participating 
in such discussions as early as January 23, 2009. 
 

Discussion.    The judge did address the AUSA’s declaration in his decision denying the 

complainant’s 28 U.S.C. § 2255 motion.  The judge held: 

[The complainant] argues that [the AUSA] falsely stated in a 
declaration filed with the court that he did not make any statements to 
[the witness or his wife], or any attorney for either of them concerning 
a Rule 35 motion or any other sentencing benefit before jury 
deliberations in [the complainant’s] trial…. 
 
[The complainant] procedurally defaulted this claim because the factual 
basis for his claim was available when he filed his direct appeal.  
Moreover, [the complainant] has not shown “cause” to overcome his 
procedural default…. Alternatively, this evidence is not material. 
(citation and footnote omitted).2 
 

The complainant’s allegations are related to the judge’s decision, and as such are subject  

to the merits related bar.3  The complainant’s allegations of bias and favoritism relate to 

the judge’s decision, call into question the merits of that decision, and as a result are 

excluded from misconduct review. 

 
2 Although not specifically addressed in the judicial complaint, a different portion 

of the AUSA’s declaration became an issue in one of the complainant’s motions for new 
trial.  The AUSA, in the declaration, stated that he had misplaced proffer agreements of the 
government witness and his wife, and had forgotten about them.  The judge “credit[ed] the 
explanation and finds that the mistakes were made in good faith.”  To the extent the 
complainant’s allegations are meant to encompass this portion of the AUSA’s declaration, 
the judge’s determination is also subject to the merits-related bar.  

3 The complainant also alleges the judge gave a “repetitive limited  instruction … to 
the jury at the demand of [the AUSA].”  The complainant contends the instruction was 
given “in approximately 14 separate occasions just in regards to [the witness’s] and my 
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Witness Recantation Statement 

 A recantation statement made by a witness for the government was the principal 

subject matter of the complainant’s motion for leave to file supplemental Brady claims.  

The complainant alleged the judge is unwilling “to fairly consider newly discovered 

evidence in my case with respect to the principal witness who testified against me at trial.” 

The complainant stated “it is my belief that [the judge] has placed himself in a posture such 

that he is unable to fairly and meaningfully adjudicate the most serious aspects of my 

habeas claims set forth in my § 2255 Petition, i.e. that [the witness] committed widespread 

perjury throughout much of his trial testimony; that [the witness] was expressly 

incentivized by [the AUSA] to do so; and that the true facts and incentives extended to [the 

witness] by [the AUSA] were suppressed and never disclosed to my defense team.”   

 The judge specifically addressed the recantation statement in his decision denying 

the motion for leave to file supplemental Brady claims.   The judge held: 

The court does not believe [the witness’s] recantation statements.  First, 
[the witness] is one of the least credible witnesses to appear in a United 
States District Court.  As discussed at length in this court’s 120-page 
order, [the witness’s] life is filled with lies, fraud, and forgery.  Second, 
[the witness] recanted his trial testimony approximately eight years 
after [the complainant’s] trial and when he had nothing left to lose….  
Third, copious amounts of other evidence supported [the witness’s] 

 
testimony alone.”  The complainant contends “it is the repetitive instruction given to 
placate [the AUSA] that demonstrates a favoritism towards the government’s position.” 

The decision of a judge to give a specific instruction to the jury, and to repeat that 
instruction, are decisions that are not subject to review through a judicial complaint 
alleging misconduct.  Allegations of favoritism that relate to those decisions and call the 
decisions into question are not subject to review through a judicial complaint alleging 
misconduct. 
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trial testimony concerning [the complainant’s] knowledge of [the 
witness’s] fraudulent fundraising tactics…. Fourth, and the court is not 
making this up, [the witness] recanted his recantation testimony…. On 
this record, no factfinder in this section 2255 proceeding could credit 
anything that [the witness] says.  (citations omitted). 
 

 As to the complainant’s allegations regarding the government and its attorney, the 
judge held: 
 

[The complainant] offers no evidence (other than [the witness’s] 
completely incredible statements to [the complainant’s] investigators) 
to support his bald claims that the government knowingly used [the 
witness’s] “perjured” testimony, that the government encouraged [the 
witness] to implicate [the complainant], or that the government in any 
way encouraged [the witness] to testify falsely. 
 

 The complainant’s allegations concerning the recantation statement are related to 

the merits of the judge’s decisions, are subject to the merits-related bar, and are not subject 

to review through a judicial complaint alleging misconduct.  The complainant’s allegations 

of personal bias relate to the merits of the judge’s decisions, call into question the merits 

of those decisions, and as a result are not subject to review through a judicial complaint 

alleging misconduct. 

Receivership Litigation 

 The complainant contends the judge exhibited personal bias and favoritism in that 

portion of his order denying the complainant’s motion for new trial based on the 

suppression of an interview report involving a judge who presided over receivership 

proceedings in which the complainant and another attorney represented the plaintiffs.  

The complainant made the following assertions. 

• Findings relating to the litigation “were relied upon extensively by [the judge] to 
further support the judge’s personal belief in my guilt” and that was “improper in 
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deciding the only issue before the court with respect to my new trial motion arising 
from [the AUSA’s] suppression of [the judge’s] interview summary.” 

• The judge used the evidence “to further disparage me outside of the context of the 
evidence heard by the jury.” 

• “Even though [the judge’s] actions may relate to the merits of his decision… it is not 
the result I complain about, rather it is the judge’s biased selection of one-sided 
evidence outside of my trial record which I believe gives rise to an inference of bias.” 

• The complainant also took issue with the judge’s determinations that “[the 
complainant] did not specifically request discovery about the … receivership 
litigation until after trial” and that evidence concerning the litigation (and the 
interview summary) “would have been deemed inadmissible at my trial under Federal 
Rule of Evidence 403.”  As to that latter determination, the complainant alleges that 
“even though the evidence would have been deemed inadmissible at trial, [the judge] 
improperly considered it anyway in his finding that ‘[the complainant’s] fraud had not 
yet run its course,’ and never considered any contradictory information available to 
him suggesting otherwise.” 

 
 The complainant’s allegations are related to the judge’s decision to deny the 

complainant’s motion for new trial based on the suppression of the interview report.4  After 

an extensive discussion of the receivership litigation and the complainant’s role in it, the 

judge held, inter alia, that the government “did not violate Brady.” The complainant’s 

allegations of personal bias and favoritism are related to the merits of the judge’s decisions, 

call into question the merits of those decisions, and accordingly fall outside the scope of 

misconduct review. 

Civil Action Filed Against Government Attorneys and Witness 

Allegations.  After the complainant’s conviction and sentence were affirmed, the 

complainant filed a civil action against the AUSA, the government witness, and others.  

The case was originally assigned to another judge, but “[s]hortly after the … assignment, 

 
4 The judge stated that he added “the information in this section [of the order] to 

address [the complainant’s] motion for a new trial concerning the … Interview Report.” 
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and without notice to me or opportunity to object, the case was re-assigned by [the judge] 

to himself.”  Shortly thereafter, the judge denied the complainant’s request for his recusal 

and dismissed the complaint.  The complainant alleges the judge’s “actions in reassigning 

my civil action … to his own docket, excluding any mention of the allegations of [the 

AUSA’s] misconduct that were well pleaded in my complaint and to disparage my 

continuing belief in my own innocence, further suggests the judge’s bias and favoritism 

towards [the AUSA].” 

Discussion.  Relative to the reassignment of the case, the clerk of the district court entered 

an order that provided: 

At the direction of the Court and for the continued efficient 
administration of justice, the above captioned case is reassigned to [the 
judge] for trial and all further proceedings. 
 

 As to the merits of the complaint, the judge held: 

• The “court predicts that the Supreme Court of [a state] … would not recognize [the 
complainant’s] claim for common-law obstruction of justice against prosecutors … 
for ‘actions relating to a criminal proceeding.’” (citations omitted). 

• The “court predicts that the Supreme Court of [a state] would not recognize [the 
complainant’s] claim for conspiracy to obstruct justice for actions related to [the 
complainant’s] criminal proceeding…” and “[the complainant] fails to state a claim 
for civil conspiracy under [state] law.” (citations omitted). 

 
The judge dismissed the complainant’s action “under 28 U.S.C. § 1915A.” 
 
 The complainant’s allegations are related to the merits of the decision to reassign 

the case, and to the judge’s decision to dismiss the civil action and are subject to the merits-

related bar. The complainant’s allegations of bias and favoritism are related to the merits 

of the judge’s decisions, call into question the merits of those decisions, and as a result are 

not subject to review in a judicial complaint alleging misconduct. 
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Alleged Intemperate Remarks 

Allegations.   The complainant alleged generally that the judge expressed “personal disdain 

for me,” which “[e]xpressions of … personal disdain have included consideration of the 

results of litigation unrelated to the criminal charges that were the subject of my trial and 

which resulted in my receipt of judicially approved fees on a common fund recovery 

basis….” The complainant appears to be referring to the receivership litigation, and the 

judge’s statement that the complainant’s “fraud had not yet run its course.”  The 

complainant also alleged: 

• In his two decisions, the judge “found my trial testimony to be ‘incredible’ seven 
different times.” 

• “[T]he most damning indications of [the judge’s] antagonism towards me and my 
legal positions on several of my habeas claims consist of his intemperate remarks 
referring to my claims as “non-sensical” and “laughable.” 

 
Discussion. The judge’s statements are relevant to the judge’s decisions and case-related 

issues.  The complainant’s challenges to those statements are subject to the merits-related 

bar and are not subject to review through a judicial complaint alleging misconduct. 

Recusal 

 The complainant contends the judge violated Canon 3C of the Code of Conduct 

for United States Judges, entitled “Disqualification,” essentially based on the allegations 

of the judicial complaint.  Allegations pertaining to a judge’s decision not to recuse are 

merits-related and are not subject to review through a judicial complaint alleging 

misconduct. 
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Delays 

Allegations. The complainant alleges “extraordinary delays” in ruling on his 28 U.S.C. 

§ 2255 motion, since it took “44 months to issue a ruling on my § 2255 Petition” and “a 

disposition following the completion of full briefing languished for almost three years.”  

His “belief is that [the judge] has delayed my proceedings with an improper motive 

designed to prejudice my ability to continue my post-conviction challenges in appellate or 

other courts.”  The complainant also alleges, without providing evidentiary support, that 

the “delay was purposeful, as many decisions were issued by [the judge] on habeas 

petitions filed much after my § 2255 Petition was ripe for review.” 

 After the judge dismissed the complainant’s 28 U.S.C. § 2255 motion and denied   

his motion for leave to file supplemental Brady claims, the complainant filed a motion for 

relief from judgment pursuant to Fed. R. Civ. P. 60(b)(1) or 60(b)(6).  The complainant 

contends the delay in rendering a decision on this motion is improper as “an additional 10 

months has lapsed so far in ruling upon my pending Rule 60(b) motion.”5 

Discussion.  Rule 4(b)(2) of the Rules for Judicial-Conduct and Judicial-Disability 

Proceedings addresses delay and provides: 

Cognizable misconduct does not include an allegation about delay in 
rendering a decision or ruling, unless the allegation concerns an 
improper motive in delaying a particular decision or habitual delay in a 
significant number of unrelated cases. 
 

 
5 After the complainant filed the judicial complaint, the judge issued an order 

pertaining to the complainant’s motion, and the judge asked the complainant to file a 
response.  
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Pertinent commentary on Rule 4 also provides: 

[A] complaint of delay in a single case is excluded as merits-related.  
Such an allegation may be said to challenge the correctness of an 
official action of the judge, i.e., assigning a low priority to deciding the 
particular case.  But, an … allegation of deliberate delay in a single case 
arising out of an improper motive, is not merits-related. 
 

 The complainant’s allegations regarding the judge’s motive for the delay in ruling 

on the complainant’s 28 U.S.C. § 2255 motion are speculative and unsupported.  The only 

evidence offered by the complainant in support of the allegations are the delay itself and 

decisions and rulings of the judge that the complainant disagrees with.6   

 Exercising my authority under Rule 11(b) of the Rules Governing Judicial-Conduct 

and Judicial-Disability Proceedings to conduct a limited inquiry into the allegations of a 

judicial complaint, I requested that the district judge respond to the allegations of deliberate 

delay.  He has done so.  He states, “I did not delay resolving [complainant’s] motions, 

much less improperly delay resolving them.”  The district judge points out that resolving 

complainant’s post-trial motions and complainant’s post-conviction motions required 

heavy work, which resulted in 120-page and 43-page orders. 

 Accordingly, given the dearth of evidence to support them, the complainant’s 

allegations of improper delay are dismissed as merits-related. 

 
6 The complainant offered no evidence regarding the timing of other similar cases 

allegedly decided by the judge.  Furthermore, the allegation “may be said to challenge the 
correctness of an official action by the judge, i.e., assigning a low priority to deciding the 
particular case.”  See Commentary on Rule 4, Rules for Judicial-Conduct and Judicial-
Disability Proceedings. 
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 To conclude, this judicial complaint is subject to dismissal principally on three 

grounds.  The complainant’s allegations are merits-related, as they are related to the judge’s 

many decisions and rulings addressing and denying the complainant’s motions for new 

trial,  denying the complainant’s 28 U.S.C. § 2255 motion, denying the motion for leave to 

file supplemental Brady claims, and dismissing the complainant’s civil action.  

Disagreements with the judge’s decisions must be pursued through litigation, and not 

through a judicial complaint alleging misconduct. 

 Secondly, the complainant’s allegations of personal bias and favoritism are related 

to the merits of the judge’s decisions and rulings, and the allegations call into question the 

merits of those decisions.  As such, the allegations are not subject to review through a 

judicial complaint alleging misconduct.  

 Finally, the complainant’s allegations of personal bias and favoritism are 

speculative and unsupported, and do not give rise to an inference of misconduct.  The 

complainant’s subjective belief that the judge has disregarded evidence favorable to him, 

failed to scrutinize evidence, or improperly weighed evidence, does not constitute evidence 

of unethical personal bias, favoritism, or lack of impartiality. The only evidence offered by 

the complainant in support of his allegations are decisions and rulings the complainant 

disagrees with. 

 The complainant has failed to present, and the records do not disclose, evidence of 

willful indifference to prevailing law; unethical bias, prejudice, or favoritism; or other 

improper motive or misconduct on the part of the judge.  Accordingly, and for the reasons 
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stated, this judicial complaint is dismissed as merits-related and lacking in evidentiary 

support.  28 U.S.C. § 352(b)(1)(A)(ii) & (iii).  

 IT IS SO ORDERED.  

 

_______________________________ 
                 Roger L. Gregory 
                      Chief Judge 

~t.q~ 




