
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 

Judicial Complaint * 

Under 28 U.S.C. § 351 *

No. 04-20-90024 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is “prejudicial to the effective and 

expeditious administration of the business of the courts.”  28 U.S.C. § 351(a). 

The complainant and a number of law firms with whom he is or was affiliated were 

sued for referral fees the plaintiff law firm claims were owed as a result of the referral of 

clients seeking recovery.  The plaintiff sought an accounting and a declaratory judgment, 

and brought claims of breach of contract, unjust enrichment, constructive trust, and 

negligence.  After an eight-day jury trial, the jury rendered a verdict favorable to the 

plaintiff.   

Four general assertions of misconduct were levied against the judge by the 

complainant. 

1. The judge’s close relationship with plaintiff’s counsel required recusal.

2. The judge’s abusive behavior toward the complainant and his lawyers demonstrated
improper bias.

3. The judge discriminated against the complainant for being of Italian origin and from
New York.
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4. The judge “improperly influenced the jury verdict” against the complainant. 

The complainant supplemented these assertions with additional allegations of misconduct. 

Laws, Rules, and Decisions Pertinent to the Judicial Complaint 

 Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.1  The procedure that has been established to consider misconduct complaints 

“is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration.”  In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008).  It would be “entirely contrary” to the purpose of the Judicial Conduct and Disability 

Act “to use a misconduct proceeding to obtain redress for---or even criticism of---the merits 

of a decision with which a litigant or misconduct complainant disagrees.”  Id.  To allow 

“judicial decisions to be questioned in misconduct proceedings would inevitably begin to 

affect the nature of those decisions and would raise serious constitutional issues regarding 

judicial independence under Article III of the Constitution.”  Id.  Accordingly, to avoid the 

merits-related bar, a misconduct claim must contain “clear and convincing evidence of an 

arbitrary and intentional departure from, or willful indifference to prevailing law.”  Id. at 

562.   

 Misconduct may also be based upon a showing that the judge’s rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

 
1 Similarly, Rule 4(b)(1) of the Rules for Judicial-Conduct and Judicial-Disability 

Proceedings provides that “[c]ognizable misconduct does not include an allegation that 
calls into question the correctness of a judge’s ruling, including a failure to recuse.” 
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supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); Rule 4(b)(1), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F. 3d 308 (8th 

Cir. Jud. Council 1993) (judicial complaint process may not be used to pursue speculative 

claims).  While allegations of judicial bias or other improper motive are not necessarily 

merits-related, the allegations are to be dismissed as merits-related when the only support 

for the allegations is the merits of the judge’s rulings.  In re Doe, 640 F. 3d 869, 873 (8th 

Cir. Jud. Council 2011). 

 The inappropriateness of subjecting in-court comments to scrutiny in a judicial 

misconduct proceeding was noted in Petition of Lauer, 788 F. 2d 135, 138 (8th Cir. Jud. 

Council 1985). 

The Judicial Conduct and Disability Act should not be invoked so as to 
chill the independence of a trial judge in a judicial proceeding.  A trial 
judge should not fear that because of comments he or she makes from 
the bench, which in good faith the judge feels are related to the 
proceeding before the court, he or she ultimately may be subject to a 
disciplinary sanction…. 
 

 Commentary on Rule 4 of the Rules for Judicial-Conduct and Judicial-Disability 

Proceedings is also instructive regarding this issue. 

Because of the special need to protect judges’ independence in deciding 
what to say in an opinion or ruling, a somewhat different standard 
applies to determine the merits-relatedness of a non-frivolous 
allegation that a judge’s language in a ruling reflected an improper 
motive.  If the judge’s language was relevant to the case at hand … then 
the judge’s choice of language is presumptively merits-related and 
excluded, absent evidence apart from the ruling itself suggesting an 
improper motive. 
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 Instructive regarding the types of comments and expressions of a trial judge that 

generally do not constitute a basis for a bias or partiality motion is the decision of the 

Supreme Court of the United States in Liteky v. United States, 510 U.S. 540 (1994).  In 

Liteky, the Court noted: 

[O]pinions formed by the judge on the basis of facts introduced or 
events occurring in the course of the current proceedings, or of prior 
proceedings, do not constitute a basis for a bias or partiality motion 
unless they display a deep-seated favoritism or antagonism that 
would make fair judgment impossible.  Thus, judicial remarks 
during the course of a trial that are critical or disapproving of, or 
even hostile to, counsel, the parties, or their cases, ordinarily do not 
support a bias or partiality challenge.  They may do so if they reveal 
an opinion that derives from an extrajudicial source; and they will do 
so if they reveal such a high degree of favoritism or antagonism as 
to make fair judgment impossible…. Not establishing bias or 
partiality, however, are expressions of impatience, dissatisfaction, 
annoyance, and even anger, that are within the bounds of what 
imperfect men and women, even after having been confirmed as 
federal judges, sometimes display.  A judge’s ordinary efforts at 
courtroom administration—even a stern and short-tempered judge’s    
ordinary efforts at courtroom administration—remain immune. 
 

Id., 510 U.S. at 555-556. 
 
 Judicial complaints may be dismissed in whole or in part “to the extent that the chief 

judge concludes that the complaint … alleges conduct that, even if true, is not prejudicial 

to the effective and expeditious administration of the business of the courts.”  Rule 

11(c)(1)(A), Rules for Judicial-Conduct and Judicial-Disability Proceedings. 

 In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other relevant 

documents.  See Rule 11(b), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 
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Complainant’s Allegations - Disposition 

Relationship with Plaintiff Law Firm 

 The complainant alleges the judge is “close friends” with an attorney whose law 

firm represents the plaintiff, and he noted that two former law clerks of the judge are 

employed at that same law firm.  While the two former law clerks “did not have a speaking 

role” at trial, they “attended the trial on behalf of [the plaintiff] law firm.”  

 The judge’s decision not to recuse is a merits-related decision that is not subject to 

review in a judicial misconduct proceeding. 

Abusive Behavior/Bias 

Posting of Bond 

 Before the jury had reached a verdict, the judge informed the complainant and the 

lawyers that a bond would need to be posted immediately after the verdict, and the judge 

stated the complainant and the lawyers would not be able to leave the courthouse until the 

bond was posted.  The complainant contends the demand came after his lawyers moved for 

a mistrial, and “for that [the judge] essentially threatened to imprison me and my lawyers 

if I did not post a cash bond, which he knew I would not be able to do at that time.”  The 

complainant contends the judge personally deviated from a Rule of Civil Procedure 

“because of his bias against me and his close personal relationship with Plaintiff’s firm,” 

and was “done purely to intimidate, punish, and harass me and my counsel.” 

 A review of the trial transcripts and case record reveals that as the trial was nearing 

its conclusion, the judge acknowledged that posting the bond immediately was not feasible.  

After the jury rendered its verdict, the judge issued an order requiring the defendants to 
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post bond within a period of approximately four days.  Defense counsel then wrote to the 

judge, advising that a surety bond could not be posted by the deadline.  By order, the judge 

then extended the deadline. 

 The judge voluntarily responded to the judicial complaint.  He noted that his concern 

with regard to the posting of bond reflected the concerns of a magistrate judge.  In a letter 

order issued by a magistrate judge in the case, the magistrate judge noted the “[p]laintiff 

alleges a complex scheme of accounting and monies being passed among the various … 

Defendants.”  The judge also noted that he decided to extend the deadlines for posting the 

bond. 

 All of the judge’s decisions regarding the posting of bond are subject to the merits-

related bar and are not subject to review through a judicial complaint alleging misconduct. 

As the case record reveals, the judge retracted his initial determination to require the 

immediate posting of bond.  This decision amounts to in-case corrective action on the part 

of the judge.   

 The comments made by the judge concerning the posting of bond are related to his 

decisions and fall outside the scope of misconduct review.  The complainant’s allegations 

of bias concerning these decisions are speculative, unsupported, and do not give rise to an 

inference of misconduct.   

Comments Concerning Liability 

 Quoting from five statements made by the judge during trial, the complainant 

contends the judge “repeatedly stated directly, or insinuated, that I was liable to the 

[plaintiff] law firm.”  In his response to the judicial complaint, the judge noted some of his 
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statements were directed to correcting misrepresentations and misstatements made by 

defense counsel.   The statements made by the judge are relevant to the proceedings and 

constitute procedural rulings, or statements related to procedural rulings or jury 

instructions, all of which fall outside the scope of misconduct review.2 

Sanctions, Summary Judgment, and Sole Alter Ego 

 The complainant takes issue with three decisions made by the judge. 

1. The judge “entered an order sanctioning me and other defendants awarding fees and 
 expenses to Plaintiff…” which the complainant attributes to bias and disparate 
 treatment. 
 
2. The judge “granted summary judgment against me, even though the law and facts 
 militated a finding that I did not sign any agreement with [the plaintiff] in my 
 individual capacity.” 
 
3. The complainant contends the judge’s “bias against me is further demonstrated by 
 the fact that he held I was the sole alter-ego of [a defendant law firm], even though 
 --as [the judge] acknowledged--my ex-partner and co-Defendant … was a founding 
 partner, principal and equal partner of [a defendant law firm].” 
 
 The complainant’s allegations challenge the judge’s decisions and are subject to the 

merits-related bar.  Decisions and rulings the complainant disagrees with are not evidence 

of judicial bias.  Disagreements with judicial decisions must be addressed through the 

litigation, and not through a judicial complaint alleging misconduct.  Furthermore, the 

allegations of bias pertaining to these decisions are speculative, unsupported, and do not 

give rise to an inference of misconduct. 

 
2 In addition, and as the record indicates, the complainant was in fact liable to the 

plaintiff, with the issue being the amount of damages owed.  This fact was acknowledged 
by the complainant and his attorney during the course of trial. 
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Demeanor 

 The complainant listed ten statements made by the judge, and directed to his 

counsel, as evidence of “some of [the judge’s] inappropriate remarks.”3  A review of the 

statements indicates that they are relevant to issues that arose during the proceeding and 

generally consist of procedural rulings, or statements that relate to procedural rulings, none 

of which are subject to review in a judicial complaint alleging misconduct.  Furthermore, 

a number of the statements were made in response to actions/conduct/statements by 

counsel for the defendants or the complainant that the judge found problematic.  The 

complainant’s allegations of bias pertaining to these statements are speculative, 

unsupported, and do not give rise to an inference of misconduct. 

 The complainant alleges the judge “frequently expressed disproportionate anger 

toward me and my attorneys and often berated us for making evidentiary objections and 

when making legal arguments outside the presence of the jury.”  The complainant also 

contends that “[w]hat is not reflected in the trial transcript is the tone of his words or his 

facial expressions of what can be fairly described as dislike at best and bordering on rage 

at times.”  The complainant generally does not specify when, where, and in what context 

the alleged facial expressions and problematic tone of voice occurred.4  At the outset, the 

 
3 The complainant alleges the judge “berated my counsel numerous times throughout 

the trial” and was “demeaning to my lawyers and me throughout the proceeding.” 

4 The complainant alleges the judge displayed “extreme anger and hostility” 
regarding the judge’s decision involving the posting of bond. 
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complainant’s opinion regarding the judge’s facial expressions and tone of voice is 

speculative, subjective, non-specific, and subject to dismissal on that ground.   

 As noted in Likety, opinions formed by a judge as a result of facts introduced or 

events occurring during the course of judicial proceedings, which may then manifest 

themselves in “judicial remarks during the course of a trial that are critical or disapproving 

of, or even hostile to, counsel, the parties, or their cases, ordinarily do not support a bias or 

partiality challenge.”  That same assessment applies to analogous allegations of 

misconduct.5  

 A review of the trial transcripts indicates the judge’s decisions and statements fell  

within the bounds of the types of expressions outlined in Liteky that do not support a bias 

or partiality motion, and by analogy do not support a cognizable claim of misconduct.  The 

judge’s opinions, rulings, admonishments, and occasional expressions of anger and 

frustration fall within the wide latitude afforded to judges in managing cases, and do not 

constitute cognizable misconduct. 

 Furthermore, a review of the trial proceeding in its entirety reveals that the judge 

took care to ensure the fairness of the proceeding.  By way of example, the judge granted 

multiple motions in limine in favor of the defense interests; ruled in favor of the defense 

interests in restricting the scope of an expert’s testimony regarding the projection of 

damages; admonished but did not otherwise sanction the complainant for problematic 

 
5 Any other outcome would represent an encroachment upon the judicial 

independence afforded to federal judges. 
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messages the complainant sent to a witness the weekend before trial; reordered the 

scheduling of the testimony of witnesses at the request of complainant’s counsel; and 

expressed a willingness to accommodate a previously-scheduled appointment by the 

complainant.    

 The trial transcripts reveal respectful interchanges between the judge and counsel, 

and between the judge and the complainant.6  For example, the following discussion 

between the judge and the complainant occurred. 

THE WITNESS:   Thank you, Your Honor.  I apologize, Your Honor, 
if I got emotional. 
 
THE COURT:   No.  I understand you’re emotional.  So you 
understand, in fairness to you, if I got irritated with you it’s because 
you know a judge likes to control his courtroom.  It’s very important 
for me to see that evidence that’s admissible goes before the jury.  They 
make the decision.  But don’t have … hearsay thrown in.  There are 
reasons for hearsay rules, and you know that.  So that’s the reason. 
 
THE WITNESS:   You forget when you are on the hot seat. 
 
THE COURT:   I understand that, but I don’t forget what I am doing 
up here is the point. 
 

 In an exchange related to the taking the testimony of two defense witnesses out of 

order, the following exchange occurred between the judge and complainant’s counsel:        

THE COURT:   As far as I’m concerned, both sides, we can take these 
witnesses out of turn…. 
And the corollary to it, [defense attorney] is I am not precluding the 
defense from making a motion for judgment by Rule 50— 
 
[COUNSEL]:   Thank you Judge. 

 
6 The trial transcripts also reveal a number of light-hearted exchanges between the 

judge and the trial participants. 
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THE COURT:   -- because you put in evidence.  It works both ways in 
terms of being fair, and, again, under Rule 611 in terms of case 
management and mode of examination. 
 

 The fair and even-handed treatment afforded to the complainant is evidenced by the 

judge’s comments regarding the problematic messages the complainant sent shortly before 

trial. 

THE COURT:  And, [complainant], so you understand, I have a very 
short memory when it comes to these things.  I don’t care.  I am not 
judging you by it.  It’s a dumb thing to do.  It’s fine.  Loads of people 
do dumb things the weekend before trials, and that’s the way it is, and 
so we will leave it at that.  It’s not the end of the world, but it’s 
unfortunate, and it should not have occurred. 
 

 A review of the trial proceeding in its entirety does not support the complainant’s 

allegations that he and his counsel were subjected to unethical bias, treated in “a 

demonstrably egregious and hostile manner,” or subject to unethical harassment. 

Discrimination based on Italian Origin and Connection to New York 

 Cognizable misconduct includes “intentional discrimination” based on “national 

origin.”  Rule 4(a)(3), Rules for Judicial-Conduct and Judicial-Disability Proceedings.  The 

complainant contends the judge’s “repeated references to ‘New York’ made clear that I 

was being treated differently because of my Italian origin and … ‘New York’ was used by 

[the judge] as a double meaning for my Italian origin.”  The complainant cites to no 

instance where the judge made reference to the complainant being Italian or of Italian 

origin.  The complainant’s allegations of national origin discrimination are speculative, 

unsupported, and do not give rise to an inference of misconduct on the part of the judge. 
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 The complainant, who is from New York, testified as to his New York roots, as did 

his wife, a witness in the case.  Furthermore, two of the defense witnesses testified that 

they worked in New York.   

 In support of his allegations of discrimination, the complainant lists five trial-related 

statements where the judge mentions New York.  Three of the references relate to legal 

issues and procedural rulings in the case.  In one statement, made during the course of 

ruling on a request for sanctions against the complainant, the judge references a referee 

appointed by a state judge in New York.  In a second statement, relating to the calculation 

of attorney fees, the judge mentioned that the “lodestar” analysis may be different in New 

York than in another city.  In a third statement, related to a hearsay ruling, the judge voiced 

the view as to how New York state court runs differently than federal court.   

 Two of the statements are innocuous. In one of the two statements, the judge 

referenced the complainant being from New York after a witness testified to where he went 

to high school.  In the second statement, the judge, while suggesting to counsel that they 

go to dinner near the end of trial, suggested a restaurant that was in the judge’s view “a 

New York type restaurant, and it’s [got] New York prices, by the way.” 

 A judicial complaint may be dismissed in whole or in part to the extent that it alleges 

conduct “that, even if true, is not prejudicial to the effective and expeditious administration 

of the business of the courts.”  Rule 11(c)(1)(A), Rules for Judicial-Conduct and Judicial-

Disability Proceedings.  The five cited instances of the judge referring during the trial to 

New York, made over the course of an eight-day trial, cannot reasonably be construed as 
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conduct prejudicial to the effective and expeditious administration of the business of the 

courts.7 

 In an allegation pertaining to New York that occurred before the trial, the 

complainant alleges the judge, in a teleconference with all counsel, “refused to permit my 

long-time New York lawyer [to] represent me in the case.” The complainant alleged: 

[The judge] stated that permitting admission via pro hac vice was a 
courtesy, that I was not entitled to any courtesies in this case, and that 
he would not let “some New York lawyer” come into his courtroom 
and represent me.  He then said that he would instruct the court clerk to 
deny any pro hac vice applications filed by any New York lawyer who 
wanted to represent me.8 

 
 The judge responded to this allegation.  He noted that the conduct of the complainant 

and his counsel precipitated his decision, in which the judge determined he “simply was 

not going to permit pro hac vice applications by any other law firm from New York or 

anywhere else, as I could not gain compliance with respect to the production of long-

overdue discovery.”  The judge did “insist on the appearance of local counsel, as members 

of the bar of our Court, so as to ensure that there would be compliance with our Local Rules 

and the discovery rules of the Federal Rules of Civil Procedure.” 

 At the outset, the judge’s decision on this issue is subject to the merits-related bar   

and is not subject to review through a judicial complaint alleging misconduct.  To the extent 

 
7 Furthermore, at least three of the statements made by the judge are related to 

procedural rulings made or to be made by the judge, and accordingly fall outside the scope 
of misconduct review. 

8 The complainant did not state when the teleconference occurred, or the name of 
the lawyer he was referring to. 
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that the complainant alleges the decision resulted from an improper motive, an independent 

review of the case record supports the judge’s contention that his decision was made based 

on conduct and events occurring during the course of the litigation, and not because of an 

improper motive.  A review of the case record indicates the following. 

•   Two New York State-admitted lawyers were granted pro hac vice admission early 
on in the litigation. 
 

•    As the judge noted in his response, a magistrate judge reprimanded the 
defendants’ counsel for “two ex parte communications that were made … to the 
Court’s Chambers.” 

 
•   The magistrate judge issued a letter order instructing the defendants to produce 

certain discovery, with the production “to occur immediately.”  In that order, the 
magistrate judge noted the complainant and other defendants “have had difficulty, 
whether intentional or not, in complying with discovery that otherwise should be 
readily available to a law firm engaged in this type of Plaintiff litigation.” 

 
•   The judge determined the defendants had committed discovery violations which 

ultimately resulted in a judgment in favor of the plaintiff for attorneys’ fees and 
expenses. 

 
•   Three law firms had represented the complainant in the litigation and had 

withdrawn.  A fourth law firm entered an appearance for the complainant and other 
defendants a few months before trial.9 
 

 In light of the judge’s response and a review of the case record, the complainant’s 

contention that the judge’s decision to deny pro hac vice admission was based on an 

improper motive lacks sufficient evidentiary support to raise an inference of misconduct 

on the part of the judge.  

 

 
9 In his response, the Judge noted this fourth law firm consisted of “members of the 

local bar of our Court.” 
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Improperly Influencing the Jury 

 Based on the following directive to the jury, the complainant contends the judge 

“influenced the verdict against me.” 

It’s a very important matter.  It’s been eight days of trial.  Both sides 
have worked very hard on the case.  A lot of money is at issue here.  
I don’t want you to feel rushed, and I am very much inclined to tell 
you you can go home now and come back at 9:30 tomorrow morning 
…. Now, why don’t you see if there is any problem with that from 
your point of view, and I will stay on the bench for a minute.  I think 
it’s better, Mr. Foreman, if you all go back into the room, and let me 
know, come back out once you take sort of an opinion of the rest of 
the jury.  Yes, I’m sorry. 
 

 A review of the trial transcripts indicates the complainant testified the plaintiff was 

owed $378,457.55.  The plaintiff argued that what was owed was considerably more.  Thus, 

the judge’s statement to the jury was not inaccurate.  Furthermore, the judge’s statement 

relates to his ruling concerning the scheduling of jury deliberations and accordingly is not 

subject to challenge in a judicial misconduct proceeding.   

 The complainant has failed to present, and the records do not disclose, evidence of 

willful indifference to prevailing law, unethical bias or prejudice, discrimination, 

harassment, demonstrably egregious and hostile treatment of the complainant or counsel, 

using the judge’s office to obtain special treatment for friends, or other improper motive or 

misconduct on the part of the judge. 

 Accordingly, and for the reasons stated, this judicial complaint is dismissed as 

merits-related, lacking in evidentiary support, and for alleging conduct that is not 

prejudicial to the effective and expeditious administration of the business of the courts.  28 
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U.S.C. § 352(b)(1)(A)(ii) & (iii); Rule 11(c)(1)(A), Rules for Judicial-Conduct and 

Judicial-Disability Proceedings. 

 IT IS SO ORDERED.  

 

_______________________________ 
                 Roger L. Gregory 
                      Chief Judge 




