
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 
  No.  04-20-90027   

Judicial Complaint  * 

Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge and a magistrate 

judge pursuant to the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which 

provides an administrative remedy for judicial conduct that is "prejudicial to the effective 

and expeditious administration of the business of the courts."  28 U.S.C. § 351(a). 

Complainant was convicted in the district court of aiding and abetting Hobbs Act 

robbery and the discharge of a firearm in furtherance of a crime of violence.  The district 

judge presided over the case, and the magistrate judge was involved.  Complainant  

appealed the conviction.  The court of appeals affirmed it.   

In her judicial complaint, complainant alleges that the district judge and the 

magistrate judge conspired with federal and state prosecutors, state court officials, and 

complainant’s own defense counsel “to obtain a tainted conviction.”  This conspiracy 

“seriously affected the fairness, integrity, or public reputation of judicial proceedings.”  

According to complainant, witnesses committed perjury without hindrance, and the court 

used “evidence which was illegal, falsified, and not done with due process.”  The district 

judge and the magistrate judge allegedly suppressed these facts.  Asserting that the district 

judge is related to a state court official, complainant alleges that the conspirators “used the 
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judge’s office to obtain special treatment for friends or relatives; accepting bribes, gifts, or 

other personal favors.”  In addition, complainant alleges that the district judge and the 

magistrate judge failed to report or disclose the misconduct of other participants in the 

conspiracy.  Furthermore, the district judge improperly allowed the case to proceed even 

though “[m]any jurors were affiliated with law enforcement, judicial officers, and victims 

of crimes of violence.” 

Complainant further alleges that at a time when she was proceeding pro se in her 

case, when she came into court for a suppression hearing, “unexpected by [the district 

judge], I overheard him engaging in improper ex parte communication with parties (such 

as bailiff and others present) and counsel stating that this was just a formal process on 

hearing to my motion and it is a motion which can rarely win. That he did not see me 

prevailing; evidence is in the light of the Government, especially being that I was pro se. 

‘This should be interesting,’ he says.” 

Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.  To avoid the merits-related bar, a misconduct claim must contain "clear and 

convincing evidence of an arbitrary and intentional departure from, or willful indifference 

to prevailing law."  In re Memorandum of Decision, 517 F.3d 558, 562 (U.S. Jud. Conf. 

2008).  

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by bias or other improper motive, but the claim must be supported by sufficient 
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evidence to raise an inference that misconduct has occurred and cannot be based on mere 

speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); In re Doe, 2 F.3d 308 (8th Cir. 1993) 

(judicial complaint process may not be used to pursue speculative claims). 

Complainant has failed to present, and the records do not disclose, any evidence of 

improper motive, conspiracy, bribes or favors, or other misconduct.  Complainant may not 

pursue her disagreement with the judges’ rulings through a complaint of judicial 

misconduct.  

Complainant’s allegation of an improper ex parte communication by the district 

judge does not state enough to raise a suspicion of misconduct.  Complainant does state 

that “counsel” was present, but does not specify precisely who among counsel was present.  

Complainant also alleges the presence of the “bailiff and others present.”  It is not improper 

for a judge to talk about an impending hearing with a bailiff and with internal court 

personnel whose function is to aid the judge.    

To the extent some “counsel” heard the district judge’s remarks, there is nothing to 

indicate that the judge said anything substantive that would give either side an advantage 

in the litigation.   Apparently, the judge was simply casually musing about the nature of 

the upcoming hearing.  Therefore, although the district judge’s alleged comments, if they 

occurred, were certainly inadvisable, the alleged incident does not constitute misconduct 

adequate to justify setting in motion the investigatory mechanisms of the Judicial Conduct 

and Disability Act.  Any violation of the ethical prohibition against ex parte 

communications, see Code of Conduct for United States Judges, Canon 3(A(4), was de 
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minimis in nature.  I note, also, that since complainant purports to be able to quote the 

district judge, clearly complainant was present for at least part of the conversation.   

The district judge, to be sure, must be careful not to make casual or stray remarks 

about litigation matters.  Judges should carefully adhere to both the letter and the spirit of 

the ethical prohibition on ex parte communications. 

The named magistrate judge has since retired.  That former judge therefore is no 

longer subject to the Judicial Conduct and Disability Act, which applies only to currently-

serving federal judicial officers. 

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual support. 28 U.S.C. § 352(b)(1)(A)(ii) & (iii).  

IT IS SO ORDERED. 

__________________________ 
Roger L. Gregory 
 Chief Judge 


