
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 
  No.  04-20-90033   

Judicial Complaint  * 

Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a magistrate judge pursuant to 

the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts."  28 U.S.C. § 351(a). 

Complainant filed pro se a matter in the bankruptcy court, which the bankruptcy 

court construed as a complaint commencing an adversary proceeding.  The bankruptcy 

court, after denying complainant’s motion for appointment of counsel, dismissed the action 

because of complainant’s failure to pay the filing fee and failure to submit a complaint in 

proper form.   

Complainant brought an appeal to the district court, where the matter was assigned 

to the named magistrate judge.  The magistrate judge also denied complainant’s motion for 

appointment of counsel.  Complainant appealed that denial, and the court of appeals 

dismissed the appeal as interlocutory.  The magistrate judge then issued a report and 

recommendation recommending that complainant’s appeal be dismissed because “the 

appellant has failed to comply with the Rules of Bankruptcy Procedure and acted with 

disregard in pursuing this appeal.”  The magistrate judge stated that despite the magistrate 
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judge’s warnings, “the appellant continued to demand the appointment of counsel and did 

not provide the court with the requested documentation.  The appellant, proceeding pro se, 

is solely responsible for his failure to bring the case into proper form and comply with the 

bankruptcy rules in this appeal.  Moreover, the court is unpersuaded by the appellant’s 

continued assertions that he cannot read the court’s orders/filings. . . . [T]he appellant’s 

extensive pro se litigation history . . . belies the appellant’s assertions.  For example, the 

appellant’s own filings indicate comprehension of the court’s orders . . . .  Equally 

unpersuasive is the appellant’s assertion that he has recently been denied access to the law 

library . . . .  [T]he appellant has had ample time to arrange law library access (if needed) 

in order to comply with the court’s orders.”  A district judge adopted the magistrate judge’s 

report and recommendation and dismissed the appeal.  

In his judicial complaint, complainant objects to the magistrate judge’s statements 

about complainant’s ability to comprehend court orders.  Complainant states, [T]here is no 

sufficient basis to conclude that [the magistrate judge] possesses factual knowledge of my 

capacity to read Bankruptcy Law.”  Complainant alleges that the magistrate judge “testifies 

against me about his knowledge of my capacity to read Bankruptcy Law . . . which is a 

materially false statement because I cannot read Bankruptcy Law. . . .  If [the magistrate 

judge] has personal knowledge of disputed evidentiary facts of this proceeding as he has 

demonstrated with his testimony, he should have dismissed himself from this proceeding . 

. . .”  Complainant continued, [The magistrate judge] testified regarding matters in which 

he has no factual knowledge is evidence of his arbitrary and capricious nature, and his 
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intentional departure from statutory law based on his willful indifference to that law, where 

[the magistrate judge] acts out of such personal motivation and uses his office as an 

offensive weapon, or to vindicate personal objectives, is an abuse of his judicial office. . . 

.  If [the magistrate judge] is truly convinced that he has knowledge of me having no lack 

of capacity to read Bankruptcy Law, then he obviously suffers from mental impairment or 

disability and should be removed from his office.” 

Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.  To avoid the merits-related bar, a misconduct claim must contain "clear and 

convincing evidence of an arbitrary and intentional departure from, or willful indifference 

to prevailing law."  In re Memorandum of Decision, 517 F.3d 558, 562 (U.S. Jud. Conf. 

2008).  

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by bias or other improper motive, but the claim must be supported by sufficient 

evidence to raise an inference that misconduct has occurred and cannot be based on mere 

speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); In re Doe, 2 F.3d 308 (8th Cir. 1993) 

(judicial complaint process may not be used to pursue speculative claims). 

Complainant has failed to present, and the records do not disclose, any evidence of 

improper motive, bad faith, bias against complainant, abuse of office, deliberate 

indifference to the law, or other misconduct.  It is clear from the records that the magistrate 

judge did not in any way “testify” against complainant or pretend to have personal 
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knowledge of complainant’s intellectual powers of comprehension.  Instead the magistrate 

judge, in evaluating and judging the nature of complainant’s failures to comply with 

applicable rules of procedure, merely and properly recognized complainant’s litigious 

history and the fact that complainant’s own filings in the case indicated on their face 

complainant’s comprehension of the court’s orders. There was no occasion for recusal from 

complainant’s proceeding.  There is nothing to suggest any mental infirmity or disability.  

Complainant may not pursue his disagreement with the magistrate judge’s rulings, and with 

the reasoning that informed those rulings, through a complaint of judicial misconduct.    

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual support. 28 U.S.C. § 352(b)(1)(A)(ii) & (iii).  

IT IS SO ORDERED. 

       __________________________ 
       Roger L. Gregory 
           Chief Judge 

~t.q~ 




