
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 
  No.  04-20-90040   

Judicial Complaint  * 

Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a bankruptcy judge pursuant to 

the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts."  28 U.S.C. § 351(a). 

Complainant was a defendant in an adversary proceeding for the recovery of money 

or property brought by the bankruptcy trustee in a chapter 11 bankruptcy proceeding in the 

bankruptcy court.  Complainant’s wife was a defendant in another adversary proceeding 

for the recovery of money or property brought by that trustee in the same overall 

bankruptcy proceeding.  Complainant’s wife was not represented by counsel on May 30, 

2019, when trustee’s counsel moved for an order of contempt against her for failure to 

appear at a previously scheduled deposition.  Both complainant and his wife appeared pro 

se at an expedited hearing on the matter on June 11, 2019.    

In his judicial complaint, complainant alleges that his wife, who was pregnant, 

advised the bankruptcy judge that “she was under doctor’s care and orders,” and that she 

failed to appear at the prior deposition due to illness.  She filed a letter from her treating 

physician dated June 10, 2019, stating “she is unable to . . . attend any court proceedings 
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at this time” and “is medically advised to be on bed rest at home until her next visit with 

me in 2 weeks.”  Although she offered to participate in a telephonic deposition, according 

to complainant, the bankruptcy judge nevertheless “bullied my wife into appearing in a 

deposition.”  His wife filed a motion for the appointment of counsel for her, and the 

bankruptcy judge denied it.   

During the deposition, complainant says, his wife “called me hysterically upset and 

crying.”  After the deposition, his wife was “emotionally distressed.”  Two days later his 

wife suffered a miscarriage.  Complainant contends, “But for the conduct of [the 

bankruptcy judge], my wife would not have suffered a miscarriage.  [The judge’s] conduct 

constituted discrimination of a woman, unfair treatment of a pro se litigant and was morally 

reprehensible.” 

Since then, according to complainant, the bankruptcy judge “has continued to allow 

the Trustee’s attorney to engage in Discovery Abuse and violate the Rules of Professional 

Conduct by engaging in misleading communication with me and my wife, knowing we are 

not represented by counsel.” 

Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.  To avoid the merits-related bar, a misconduct claim must contain "clear and 

convincing evidence of an arbitrary and intentional departure from, or willful indifference 

to prevailing law."  In re Memorandum of Decision, 517 F.3d 558, 562 (U.S. Jud. Conf. 

2008).  
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Misconduct may also be based upon a showing that the judge's rulings were 

motivated by bias or other improper motive, but the claim must be supported by sufficient 

evidence to raise an inference that misconduct has occurred and cannot be based on mere 

speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); In re Doe, 2 F.3d 308 (8th Cir. 1993) 

(judicial complaint process may not be used to pursue speculative claims). 

Rule 11(b) of the Rules for Judicial-Conduct and Judicial-Disability Proceedings 

confers on the chief judge the authority to conduct a limited inquiry into the allegations of 

a judicial complaint.  Pursuant to that authority, I requested the bankruptcy judge to 

respond to the complaint. 

In his response, the bankruptcy judge explains that “[t]he Trustee’s counsel moved 

for an expedited hearing because there was an approaching statute of limitations on any 

avoidance claims.  I granted the request for an expedited hearing and set the hearing for 

twelve days later, on June 11, 2019.” 

During that hearing, the bankruptcy judge states, complainant’s wife expressed that 

she did not think she could handle a deposition of more than two hours at a given time.  At 

the conclusion of the hearing, according to the bankruptcy judge, “I ordered her to appear 

for a deposition, but I set strict limits on both the duration of the examination and the 

location of the examination.  Specifically, I ordered that the examination could last for no 

more than two hours, and I ordered that the examination take place within twenty miles of 

her residence so that she did not have to travel a great distance.  I also ordered that the 
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examination take place . . . six days after the hearing, to allow for [complainant’s wife] to 

retain counsel if she chose to do so.”   

The bankruptcy judge adds that complainant’s wife appeared to agree to those 

arrangements.  The judge explains that she stated, according to the transcript of the hearing, 

“Yes.  I mean, if we can limit it to, like he said, [no] more than two hours.  So then, I’m 

OK that day, yes.” 

 The bankruptcy judge further notes, “I was not contacted at any time during the 

examination.  Had I been called, and had [complainant’s wife] advised me that she was in 

distress, I would have ordered the termination of the examination and advised 

[complainant’s wife] to go to a hospital or a clinic for immediate medical assistance.” 

The bankruptcy judge’s response makes clear that the bankruptcy judge did not 

wholly disregard complainant’s wife’s pregnancy and medical circumstances.  There was 

urgency for the deposition to occur, the bankruptcy judge took steps to limit the burdens 

the deposition would pose, and complainant’s wife at the conclusion of the hearing 

appeared to accept the deposition on those terms.  During the deposition, furthermore, the 

bankruptcy judge was not contacted and advised that the deponent (complainant’s wife) 

was in distress. 

I believe, nevertheless, that a higher degree of sensitivity to complainant’s wife’s 

condition was warranted.  There is no dispute that complainant’s wife had submitted 

evidence that she was under a doctor’s care and that the doctor had ordered her to remain 

on bed rest due to her condition.  Under these circumstances, the bankruptcy judge did not 
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take adequate steps to protect complainant’s wife from the rigors of being deposed.  The 

judge gave no meaningful consideration to complainant’s wife’s willingness to participate 

in a telephonic deposition.  Further, the judge certainly should have considered that an 

unrepresented litigant with a serious medical condition compelled to appear at a hearing 

under threat of a contempt order might agree to take steps contrary to the best interests of 

her health to avoid arrest and incarceration.  The judge has acknowledged that upon 

reflection, more consideration of the complainant’s wife’s circumstances was appropriate, 

stating, “I can assure you that I will be more sensitive to these matters in the future.” 

Although the bankruptcy judge did fall short of accommodating complainant’s wife 

to the extent he should have, I cannot find that these deficiencies rose to the level of judicial 

misconduct.  Complainant has failed to present, and the records do not disclose, any 

evidence of improper motive, bias against women, bias against pro se litigants, or willful 

indifference to prevailing law.  Absent such evidence, a judge’s decisions, even wrong 

decisions, do not constitute misconduct.  

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual support. 28 U.S.C. § 352(b)(1)(A)(ii) & (iii).  

IT IS SO ORDERED. 

__________________________ 
Roger L. Gregory 
 Chief Judge 




