
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 
  No.  04-20-90054   

Judicial Complaint  * 

Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts."  28 U.S.C. § 351(a). 

Complainant brought an action in the district court against two school district 

entities.   Complainant alleged that he had been discriminated against for employment on 

the basis of race and disability, and that he had been retaliated against for engaging in 

protected activity.  The district judge granted defendants’ motion to dismiss with respect 

to complainant’s retaliation claims,  and denied defendants’ motion to dismiss with respect 

to complainant’s failure-to-hire claims.    

In his judicial complaint, complainant alleges that the district judge “is not 

displaying impartiality, as well as, professional conduct.”  According to complainant, the 

district judge’s finding that complainant did not sufficiently allege that he had engaged in 

protected activity “is simply not accurate.”   He complains that the district judge’s opinion 

on the motion to dismiss was written “to give cover” to defendants’ actions.  The opinion 

contains “inaccuracies and disturbing language that really adds no meaning, and simply 
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could have been left out.  I understand mistakes occur, but an attempt to assassinate 

plaintiff’s character in order to help the defendant, has gone too far.” 

Complainant particularly points to the statement in the district judge’s opinion, 

“During oral argument, plaintiff gave an impassioned, if sometimes incoherent, speech 

regarding the racism to which he alleges he was subjected.”  Complainant asserts, “To 

suggest this ‘speech’ was incoherent is an insult, not only to plaintiff and what he has been 

through, but to the entire native Black American Culture that experiences discrimination 

every day in this Country.  In many cases, people making decision[s] behind their 

privileges . . . don’t know what discrimination feels like.  Evidently, [the speech] was 

coherent,” because the district judge later said that a submission by complainant 

‘essentially restates plaintiff’s oral argument.’ . . .   If this is true, then, why did the court 

feel it was necessary to utilize demeaning adjectives.”     

Complainant also asserts “that the clerk’s office and staff’s intention is to discredit 

and taint plaintiff’s character,”  and points to alleged errors by court personnel. 

Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.  To avoid the merits-related bar, a misconduct claim must contain "clear and 

convincing evidence of an arbitrary and intentional departure from, or willful indifference 

to prevailing law."  In re Memorandum of Decision, 517 F.3d 558, 562 (U.S. Jud. Conf. 

2008).  
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Misconduct may also be based upon a showing that the judge's rulings were 

motivated by bias or other improper motive, but the claim must be supported by sufficient 

evidence to raise an inference that misconduct has occurred and cannot be based on mere 

speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); In re Doe, 2 F.3d 308 (8th Cir. 1993) 

(judicial complaint process may not be used to pursue speculative claims). 

Complainant has failed to present, and the records do not disclose, any evidence of 

improper motive, racial bias, bias against complainant, or other misconduct.  Complainant 

may not pursue his disagreement with the district judge’s rulings through a complaint of 

judicial misconduct.  

The district judge’s opinion on the motion to dismiss contains no reason to suspect 

bias or racism.  It is true that the district judge’s reference to complainant’s speech at oral 

argument as “sometimes incoherent” may have been unnecessary and impolite.  One agrees 

with complainant that such comments “simply could have been left out.”  But comments 

of this kind do not recur throughout the opinion.  Such isolated comments do not run afoul 

of the district judge’s general obligation to be civil and courteous to litigants and do not, 

without more, support a charge of racism.  Alleged “incoherence” has nothing to do with a 

litigant’s racial or ethnic background. 

There is no reason to think that any errors or misdeeds on the part of the clerk’s 

office or court staff can somehow be attributed to the district judge.  Judges do not 

ordinarily become involved in the ministerial functions of the clerk’s office.   Only judges, 



4 

not court personnel, are subject to judicial complaints under the Judicial Conduct and 

Disability Act. 

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual support. 28 U.S.C. § 352(b)(1)(A)(ii) & (iii).  

IT IS SO ORDERED. 

__________________________ 
Roger L. Gregory 
 Chief Judge 


