
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 
  No.  04-20-90071   

Judicial Complaint  * 

Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts."  28 U.S.C. § 351(a). 

Complainant brought a prisoner civil rights action in the district court.   Complainant 

alleged that prison officials at two prisons – complainant having been transferred to a 

different prison – took actions that interfered with complainant’s and another inmate’s 

constitutional right to write a book together.  The district court dismissed the claims against 

prison officials in one prison, and severed the claims against prison officials in the second 

prison and transferred them to another district where venue was more appropriate.   

In the new district, the action has been presided over by the district judge named in 

the judicial complaint.  Complainant filed a motion for reconsideration of the original 

district’s order transferring the case.  The district judge denied that motion.  The district 

judge issued an order directing defendants to file any dispositive motion within 28 days. 

The district judge then denied one of complainant’s motions, and complainant filed a notice 

of appeal from the denial.  The 28-day period passed without defendants filing a dispositive 
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motion.  Later, the district judge again issued a similar order directing defendants to file 

any dispositive motion within 28 days.  Then, after gaining a further enlargement of time, 

defendants filed a motion for summary judgment.  The action remains pending before the 

district judge.  

Complainant alleges that the district judge is conspiring with the defendants to deny 

complainant access to the courts, to protect and favor the defendants, and to help 

defendants cover up their crimes of stealing evidence and property from complainant.   

Complainant says that the district judge is trying to help the defendants punish and harass 

complainant in retaliation for complainant pursuing the stolen evidence and property. 

In particular, complainant alleges that the district judge denied his motion for 

reconsideration of the transfer of the case even though the district judge did not have 

jurisdiction even to consider it.  That motion, complainant argues, should have been 

decided by the original district that transferred the case.   

In addition, complainant asserts, the district judge ignored the fact that the 

defendants “defaulted” by failing to file a dispositive motion within the initial 28-day 

period directed by the district judge.  Instead of taking action against the defendants, 

complainant asserts, the district judge later gave the defendants an additional 28 days.  

Then the district judge improperly allowed the defendants a further enlargement of time to 

file a dispositive motion. 

Complainant adds that he was not informed of “continuances” in the case. 
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Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.  To avoid the merits-related bar, a misconduct claim must contain "clear and 

convincing evidence of an arbitrary and intentional departure from, or willful indifference 

to prevailing law."  In re Memorandum of Decision, 517 F.3d 558, 562 (U.S. Jud. Conf. 

2008).  

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by bias or other improper motive, but the claim must be supported by sufficient 

evidence to raise an inference that misconduct has occurred and cannot be based on mere 

speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); In re Doe, 2 F.3d 308 (8th Cir. 1993) 

(judicial complaint process may not be used to pursue speculative claims). 

Complainant has failed to present, and the records do not disclose, any evidence of 

improper motive, bias, special treatment, or other misconduct.  There is no reason to 

suspect that the district judge had any interest in improperly protecting the defendants, or 

that there existed some kind of conspiracy with the defendants.  Further, the defendants did 

not “default.”  Complainant may not pursue his disagreement with the district judge’s 

rulings—including the district judge’s decision to give the defendants additional time to 

file a dispositive motion—through a complaint of judicial misconduct.  

Judges do not ordinarily have any involvement in the ministerial functions of the 

district court clerk’s office.  If the clerk did indeed fail to notify complainant of any event 
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of which complainant should have been notified, there is no reason to suspect that the 

district judge bore any responsibility for that. 

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual support. 28 U.S.C. § 352(b)(1)(A)(ii) & (iii).  

IT IS SO ORDERED. 

 

       __________________________ 
       Roger L. Gregory 
           Chief Judge 


