
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 
  No.  04-20-90075   

Judicial Complaint  * 

Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts."  28 U.S.C. § 351(a). 

Complainant was convicted in the district court in 2004 of bank robbery and 

firearms offenses.  Complainant appealed, and the court of appeals affirmed his conviction. 

Since then, complainant has filed a number of post-conviction motions, including 

successive motions for habeas corpus under 28 U.S.C. section 2255.  All have been denied. 

Complainant has brought a number of further appeals, all of which have been dismissed or 

have resulted in affirmances. 

In his judicial complaint, complainant alleges that toward the end of his jury trial, 

the district judge held a bench conference with counsel, and continued the bench 

conference with the prosecutor even after complainant’s defense counsel left the bench 

area.  During this bench conference, complainant alleges, the district judge and the 

prosecutor agreed to add to the jury verdict form two questions related to whether 

complainant had discharged a firearm during the two alleged bank robberies, even though 
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discharge of a firearm had not been charged in the indictment.  Their stated intention was 

that discharge of a firearm might constitute an enhancement during sentencing. 

Complainant states that the only way the charges against him could be revised to include 

discharge of a firearm would be through resubmission to a grand jury for a revised 

indictment.  Complainant says this denied him due process and a fair trial, and constituted 

open discrimination against complainant as a black defendant.   

Complainant further alleges that the district judge “did nothing but make Archie 

Bunker racial discrimination remarks against [complainant] throughout his criminal 

proceedings.” 

Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.  To avoid the merits-related bar, a misconduct claim must contain "clear and 

convincing evidence of an arbitrary and intentional departure from, or willful indifference 

to prevailing law."  In re Memorandum of Decision, 517 F.3d 558, 562 (U.S. Jud. Conf. 

2008).  

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by bias or other improper motive, but the claim must be supported by sufficient 

evidence to raise an inference that misconduct has occurred and cannot be based on mere 

speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); In re Doe, 2 F.3d 308 (8th Cir. 1993) 

(judicial complaint process may not be used to pursue speculative claims). 
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Complainant has failed to present, and the records do not disclose, any evidence of 

improper motive, bad faith, racial discrimination, bias, prejudice, malice, deliberate 

indifference to the law, or other misconduct.  The district judge’s decision to permit an 

amendment to the jury verdict form, allegedly without the participation of defense counsel, 

was a ruling on the merits.  Complainant may not pursue his disagreement with the district 

judge’s rulings through a complaint of judicial misconduct. 

Complainant’s allegation that the district judge made “racial discrimination remarks 

against [complainant] throughout his criminal proceedings” is wholly untrue. The 

transcripts of complainant’s criminal proceeding do not reveal any comments by the district 

judge whatsoever that even allude to any matter of race.   

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual support. 28 U.S.C. § 352(b)(1)(A)(ii) & (iii).  

IT IS SO ORDERED. 

__________________________ 
Roger L. Gregory 
 Chief Judge 


