
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of * 
  Nos. 04-20-90076   

Judicial Complaints  * 04-20-90077 
04-20-90078

Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainants bring these judicial complaints against a district judge and two 

magistrate judges pursuant to the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-

364, which provides an administrative remedy for judicial conduct that is "prejudicial to 

the effective and expeditious administration of the business of the courts."  28 U.S.C. 

§ 351(a).

Acting on behalf of the state Department of Insurance, a special receiver for a health 

insurance cooperative brought a civil action in the district court against complainants, and 

a number of other defendants, alleging RICO and other causes of action for defendants’ 

alleged scheme to recover money based on fraudulent health care letters of credit.  

Complainants filed a motion for summary judgment.  The first named magistrate judge 

issued a report and recommendation recommending that summary judgment be granted for 

complainants on one claim, and be denied on all the remaining claims. The named district 

judge adopted the magistrate judge’s report and recommendation.  Complainants appealed, 

and the court of appeals dismissed the appeal for lack of jurisdiction as interlocutory. 

Complainants proceeded pro se in the district court.  On March 31, 2020, the second 

named magistrate judge issued an order stating, “[D]efendants [complainants] submitted 
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declarations to the court regarding mediation, indicating that they had engaged in 

settlement discussions with the plaintiff, but had not come to an agreement and were unable 

to afford a mediator to continue settlement discussions . . . .   Based upon this request, [the 

named district judge] entered an order instructing the undersigned to conduct mediation in 

this matter . . . .”  Following repeated delays in reaching agreement on a time to conduct 

the mediation, the second magistrate judge later ordered that a mediation session would be 

held on September 1, 2020, and the named district judge on June 30, 2020, ordered, “This 

action will be set for jury selection on September 3, 2020, with trial to commence on 

September 21, 2020.”  There have been further continuances since then, and neither 

mediation nor trial has yet to occur. 

In their judicial complaints, complainants, who are African-Americans, accuse the 

three judges of racial prejudice against them.  They allege that they “have experienced 

severe bias, prejudice and constitutional infringement predicated by [the three named 

judges].” 

Complainants state that “as Pro Se Defendants . . . , [complainants] were supposed 

to have received notices of dismissals including any new filings and or objections and 

dispositions.  [Complainants] however did not receive any documentation for over a 

calendar year regarding the status of these cases.” 

Complainants allege that the district judge colluded with the magistrate judges and 

the opposing attorney to deny complainants’ rights.  Complainant says that the first 
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magistrate judge’s report and recommendation was “based on a misapplication of justice,” 

and was “blindly and biasly” adopted by the district judge. 

According to complainants, the second magistrate judge engaged in improper ex 

parte communications with the opposing attorney.  Complainants assert that the second 

magistrate judge failed to contact complainants about scheduling a telephone conference 

for an informal discussion about scheduling mediation; “rather, they contacted [the 

plaintiff’s law firm] for [complainants’] information. . . .  On March 11, 2020, [the 

magistrate judge’s law] clerk reached out to the  [complainants] asking for [complainants’] 

contact information (which is odd since they already had [complainants’] email and home 

addresses . . .).  During this email exchange, [complainants] confirmed a private 

conversation the [magistrate] judge’s chambers had with the law firm. . . .  The judge’s 

chambers allowed the law firm to hand-select dates and times for availability while . . . 

nobody from the court inquired about [complainants’] availability.” 

Complainants further allege, “On March 18, 2020, [complainants] received 

communication from [plaintiff’s attorney] instructing [complainants] to provide times for 

a Mediation which [the magistrate judge] would be conducting.  A communication in 

which the court should be relaying with [complainants] directly, not the [plaintiff’s 

attorney].  The [plaintiff’s attorney] does not work for the court or its judges as a clerk and 

or secretary.  Under no circumstances should [plaintiff’s attorney] relay messages . . . that 

[the] judge or his clerks should be handling, further confirming consistent communication 

between both parties.” 
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Complainants also assert that, after the onset of the coronavirus pandemic and the 

issuance of state “stay at home” orders, and complainants’ request to stay the discussions 

on that basis, the magistrate judge sent complainants an order “stating that [complainants] 

MUST appear for the ‘informal discussion’ . . . on April 2, 2020.”  This was to be a 

discussion conducted by telephone between the parties and the magistrate judge, acting as 

mediator, intended to schedule the later mediation session or sessions that the magistrate 

judge contemplated. 

In a supplement to the judicial complaint, complainants allege that the second 

magistrate judge ordered complainants to appear for mediation on September 1, 2020, and 

ordered that jury selection would take place on September 3, 2020.  This schedule 

complainants found unreasonable given the pandemic and the fact that complainants do 

not reside locally.  Furthermore, they complain, the judges did not consult with them before 

setting these dates. 

Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.  To avoid the merits-related bar, a misconduct claim must contain "clear and 

convincing evidence of an arbitrary and intentional departure from, or willful indifference 

to prevailing law."  In re Memorandum of Decision, 517 F.3d 558, 562 (U.S. Jud. Conf. 

2008).  

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by bias or other improper motive, but the claim must be supported by sufficient 
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evidence to raise an inference that misconduct has occurred and cannot be based on mere 

speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); In re Doe, 2 F.3d 308 (8th Cir. 1993) 

(judicial complaint process may not be used to pursue speculative claims). 

Much of the judicial complaint sets forth grievances regarding the scheduling of a 

telephone call that the second magistrate judge, acting as mediator, directed be conducted 

as an “informal discussion” for the purpose of scheduling future mediation.  If, as 

complainants allege, the magistrate judge and his staff communicated with the plaintiff’s 

attorney in an attempt to arrive at an agreed-upon time for the telephone call, that does not 

constitute an improper ex parte communication.  There is no reason to believe that any 

discussion of the substance of the case occurred in any such communication; these were 

mere scheduling matters.  It would appear that the magistrate judge and his staff had some 

difficulty contacting complainants.   If the magistrate judge and his staff relied to some 

extent on the opposing attorney to facilitate scheduling, that may have been unwise, but it 

does not constitute judicial misconduct.   

The magistrate judge can hardly be faulted for declining to reschedule a mere 

telephone call on the basis of the pandemic. 

Complainants have failed to present, and the records do not disclose, any evidence 

of racial bias or prejudice, collusion, improper motive, bad faith, or other misconduct.  

Complainants may not pursue their disagreement with the judges’ rulings -- including the 

magistrate judge’s decisions as mediator, the judges’ scheduling decisions, and the judges’ 
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decisions about accommodating the pandemic in court proceedings -- through complaints 

of judicial misconduct. 

Complainants complain that they were not consulted before the judges set the 

September 1 mediation date and the September 3 jury selection date.  Even if this allegation 

had any merit, it is undermined by the subsequent orders of the district court.  The district 

judge issued an order giving complainants an opportunity to seek a continuance, and when 

complainants did so, the district judge granted a continuance. 

District judges and magistrate judges are not ordinarily involved in the district court 

clerk’s office’s performance of its ministerial functions, such as notifying parties of events 

in the litigation.  If complainants did not receive notices that they should have received, 

there is no reason to think that the judges had anything to do with that.    

Accordingly, these judicial complaints are dismissed as merits-related and lacking 

in factual support.  28 U.S.C. § 352(b)(1)(A)(ii) & (iii).  

IT IS SO ORDERED. 

 

       __________________________ 
       Roger L. Gregory 
           Chief Judge 




