
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 
  No.  04-20-90093   

Judicial Complaint  * 

Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a bankruptcy judge pursuant to 

the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts."  28 U.S.C. § 351(a). 

Complainant filed a voluntary Chapter 7 bankruptcy petition in the bankruptcy 

court.  The next day, on February 11, 2020, the named bankruptcy judge dismissed the case 

for complainant’s failure to pay the filing fee or request waiver or to pay in installments. 

The clerk’s office’s notice of dismissal notified recipients that “the automatic stay . . . is 

terminated.”  The following day, February 12, the bankruptcy judge issued an order stating 

that the previous day’s dismissal order had been “improvidently entered,” vacating the 

dismissal, and reopening the case.  This new order did not mention the automatic stay. 

Four months later, on June 11, 2020, the bankruptcy judge again dismissed the case, on 

other grounds. 

In his judicial complaint, complainant alleges that the bankruptcy judge conspired 

with the clerk of the bankruptcy court to “defraud” complainant.  Complainant alleges that 

the February 11 dismissal, terminating any automatic stay, was fraudulent.  This was a 
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dismissal for failure to pay the filing fee, but, complainant says, complainant already had 

paid the filing fee, and the clerk knew that.  Then, complainant asserts, “on February 12, 

2020, [the bankruptcy judge] vacated [the] order dismissing my case the day before, 

feigning improvident error and ordering the case reopened, feigning mistake, because [the 

bankruptcy judge] never reinstated the automatic stay which I was so cunningly, 

calculatedly, fraudulently deprived of.”  In other words, complainant alleges that the entire 

episode was a fraudulent charade to deny him the protection of the automatic stay. 

Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.  To avoid the merits-related bar, a misconduct claim must contain "clear and 

convincing evidence of an arbitrary and intentional departure from, or willful indifference 

to prevailing law."  In re Memorandum of Decision, 517 F.3d 558, 562 (U.S. Jud. Conf. 

2008).  

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by bias or other improper motive, but the claim must be supported by sufficient 

evidence to raise an inference that misconduct has occurred and cannot be based on mere 

speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); In re Doe, 2 F.3d 308 (8th Cir. 1993) 

(judicial complaint process may not be used to pursue speculative claims). 

The bankruptcy judge filed a response to the judicial complaint.  The bankruptcy 

judge explains that the automatic stay never, at any time, applied to complainant’s 

bankruptcy petition.  The bankruptcy judge states, “pursuant to 11 U.S.C. § 362(c)(4)(a)(1) 
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the automatic stay did not go into effect upon the filing of [complainant’s] petition . . . 

because [complainant] had two Chapter 13 cases . . . pending within the year preceding . . 

. that were dismissed.”  The bankruptcy judge adds that complainant “received a Chapter 

7 discharge [in] 2015 [in another case] . . . [and was therefore] ineligible for a discharge in 

[complainant’s instant case] pursuant to 11 U.S.C. §§ 727(a)(8), (9), or 328(f).” 

The bankruptcy judge further explains that although complainant did pay the filing 

fee, “Unfortunately, a member of the Clerk’s office staff mistakenly noted that 

[complainant] did not pay the filing fee or file an application to waive the filing fee or pay 

the filing fee in installments.”  Based on this misinformation, the bankruptcy judge states, 

the bankruptcy judge ordered dismissal of the case.  “The following day, the Clerk’s office 

uncovered the mistake and uploaded a form order vacating the dismissal order, which I 

signed, and the Clerk[’s] office docketed, immediately.” 

Given that the bankruptcy judge believed that at no time did the automatic stay ever 

apply to complainant’s Chapter 7 petition, it strains credulity to suppose that the 

bankruptcy judge and the clerk executed the fraudulent charade that complainant alleges 

in order to terminate an automatic stay that did not apply in the first place.  The language 

in the clerk’s office’s notice of dismissal that “the automatic stay . . . is terminated” was a 

boilerplate feature of such notices of dismissal, and did not necessarily imply that the 

automatic stay had ever applied in each and every case.  The bankruptcy judge’s response 

makes clear that the February 11 dismissal, followed by reinstatement of the case the next 

day, resulted from a mistake, and not from fraud. 
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Complainant has failed to present, and the records do not disclose, any evidence of 

fraud, improper motive, bad faith, bias, malice, or other misconduct.  Complainant may not 

pursue his disagreement with the bankruptcy judge’s rulings through a complaint of 

judicial misconduct.    

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual support. 28 U.S.C. § 352(b)(1)(A)(ii) & (iii).  

IT IS SO ORDERED. 

 

       __________________________ 
       Roger L. Gregory 
             Chief Judge 


