
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 
  No.  04-20-90114   

Judicial Complaint  * 

Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts."  28 U.S.C. § 351(a). 

Complainant was convicted of narcotics offenses in the district court, following a 

guilty plea.  In the course of the proceedings, the named district judge issued an order 

granting the prosecution’s ex parte motion to prohibit dissemination of discovery from 

complainant’s case beyond complainant’s counsel, complainant, and persons retained by 

complainant’s counsel to assist in the case.  Complainant included that order in the 

supplement to his judicial complaint.  Complainant appealed his conviction, and the court 

of appeals affirmed it.  Later, complainant brought a petition for habeas corpus  under 28 

U.S.C. § 2255.  That matter was recently terminated.   

In the course of the above court proceedings before the district judge, complainant 

made numerous motions to seal his name in particular documents, and to seal the dockets 

in entire cases.  Complainant argued that sealing was necessary to protect himself and his 

family.  The district judge granted these sealing motions with regard to certain documents. 
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The district judge denied these sealing motions with regard to many documents, finding 

that complainant “fails to make the requisite showing” that information contained in those 

documents would, in the absence of sealing, pose the dangers complainant sought to avoid.  

The district judge, for similar reasons, denied complainant’s motions to seal the dockets in 

particular cases. 

In his judicial complaint, complainant alleges that the district judge engaged in ex 

parte communications with the prosecution and entered ex parte orders.  According to 

complainant, this was part of a conspiracy between the district judge and the prosecution 

to deny complainant’s rights.  As part of this conspiracy, complainant alleges, the district 

judge issued “fraudulent” orders in order to conceal the ex parte communications, failed to 

seal other matters that he should have sealed, and denied complainant enlargements of time 

while granting similar enlargements of time to the prosecution. 

Complainant further alleges that the district judge’s denial of some of his motions 

to seal “has put my life in danger and at risk.” 

Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.  To avoid the merits-related bar, a misconduct claim must contain "clear and 

convincing evidence of an arbitrary and intentional departure from, or willful indifference 

to prevailing law."  In re Memorandum of Decision, 517 F.3d 558, 562 (U.S. Jud. Conf. 

2008).  
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Misconduct may also be based upon a showing that the judge's rulings were 

motivated by bias or other improper motive, but the claim must be supported by sufficient 

evidence to raise an inference that misconduct has occurred and cannot be based on mere 

speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); In re Doe, 2 F.3d 308 (8th Cir. 1993) 

(judicial complaint process may not be used to pursue speculative claims). 

Complainant has failed to present, and the records do not disclose, any evidence of 

improper motive, conspiracy, bad faith, bias, prejudice, malice, deliberate indifference to 

the law, or other misconduct.   

It is true that the district judge had ex parte communications in some form with the 

prosecution and issued at least one ex parte order.  The order that complainant specifically 

complains about – the order barring the dissemination of discovery – makes that clear, as 

its caption states, “EX PARTE ORDER (under seal).”  This fact completely undercuts 

complainant’s allegation that the district judge attempted to conceal the ex parte nature of 

the order.   

In appropriate, limited circumstances, such as when it is necessary to seal certain 

matters in order to avoid undermining sensitive law-enforcement investigations, ex parte 

communications and orders are not improper.  Complainant may not pursue his 

disagreement with the district judge’s rulings—including the district judge’s decisions 

issuing the ex parte order and granting or denying enlargements of time—through a 

complaint of judicial misconduct. 
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The district judge’s rulings on sealing matters, too, are rulings on the merits, and 

cannot be challenged in a complaint of judicial misconduct.      

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual support. 28 U.S.C. § 352(b)(1)(A)(ii) & (iii).  

IT IS SO ORDERED. 

 

       __________________________ 
       Roger L. Gregory 
           Chief Judge 


