
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 
  No.  04-20-90137   

Judicial Complaint  * 

Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a magistrate judge pursuant to 

the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts."  28 U.S.C. § 351(a). 

Complainant brought a civil action in the district court against his former employer.  

Complainant filed a motion to submit a subpoena to a non-party.  The named magistrate 

judge denied the motion.  The action is still pending in the district court. 

In his judicial complaint, complainant alleges that at a discovery status hearing, “As 

[the magistrate judge] stood, I said [excuse] me Your Honor, what about the non-party 

subpoena, [the magistrate judge’s] tone flatten[ed] and his face became stern as he said I 

already told you about that, or words to that effect.  I felt like [the magistrate judge] was 

trying to intimidate me into submission.”  Complainant appears to allege that this exchange 

was left out of the transcript of that hearing.  Complainant also complains of unspecified 

comments the magistrate judge allegedly “made on a phone conference and in person 

hearings, which are not included in a published transcript.”  Complainant further alleges 

that, in general, transcripts have been edited and certain comments have been deleted, but 
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complainant does not specify what other particular transcripts have allegedly been edited 

and what other particular comments have been deleted. 

Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.  To avoid the merits-related bar, a misconduct claim must contain "clear and 

convincing evidence of an arbitrary and intentional departure from, or willful indifference 

to prevailing law."  In re Memorandum of Decision, 517 F.3d 558, 562 (U.S. Jud. Conf. 

2008).  

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by bias or other improper motive, but the claim must be supported by sufficient 

evidence to raise an inference that misconduct has occurred and cannot be based on mere 

speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); In re Doe, 2 F.3d 308 (8th Cir. 1993) 

(judicial complaint process may not be used to pursue speculative claims). 

Complainant has failed to present, and the records do not disclose, any evidence of 

improper motive, bad faith, bias, prejudice, malice, deliberate indifference to the law, or 

other misconduct.  Complainant may not pursue his disagreement with the magistrate 

judge’s rulings through a complaint of judicial misconduct. 

A judge, to be sure, has an obligation to be civil and courteous to all participants in 

court proceedings.  At the same time, there is nothing improper about the ordinary rough-

and-tumble of litigation.  If the magistrate judge’s tone “flattened” and his face became 

“stern,” there is no evidence to supply any reason to think that the magistrate judge was 
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thereby trying to “intimidate [complainant] into submission.”  A review of the transcript of 

the magistrate judge’s January 28, 2020, discovery hearing reveals nothing but courteous, 

respectful, and professional statements on the part of the magistrate judge.  The magistrate 

judge’s alleged demeanor, even if it occurred, was not excessive and does not constitute 

judicial misconduct.   

Complainant provides no reason whatsoever to suspect that any transcript, including 

the transcript of the January 28, 2020, discovery status conference, has been tampered with.  

The mere fact that a transcript does not entirely comport with one individual’s subjective 

memory of events does not mean that the transcript has been improperly redacted by some 

malignant force.   

Looking specifically at the January 28, 2020, transcript, complainant alleges an 

exchange between complainant and the magistrate judge occurred, according to 

complainant, “[a]s [the magistrate judge] stood.”  The fact that the magistrate judge was 

beginning to stand suggests the likelihood that both the magistrate judge and the court 

reporter believed that the hearing was over, and the magistrate judge was standing to 

depart.  If so, that would explain why the court reporter did not enter this exchange into the 

transcript.  It might also explain why the magistrate judge replied, if he did, with a flattened 

tone and a stern face, saying, as complainant alleges, “’I already told you about that,’ or 

words to that effect.”  The transcript shows that the magistrate judge during the hearing 

indeed had already discussed complainant’s motion for a non-party subpoena at some 

length. 
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Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual support. 28 U.S.C. § 352(b)(1)(A)(ii) & (iii).  

IT IS SO ORDERED. 

 

       __________________________ 
       Roger L. Gregory 
           Chief Judge 


