
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 

Judicial Complaint * No.  04-22-90032 

Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364.  The Act provides an 

administrative remedy for “conduct prejudicial to the effective and expeditious 

administration of the business of the courts.”  28 U.S.C. § 351(a). 

Complainant brought a civil rights action in the district court.  The defendants 

moved for summary judgment, and complainant filed a timely response to the motion. 

However, the subject judge denied complainant’s subsequent untimely effort to 

supplement his response with an affidavit.  The subject judge then granted the defendants’ 

dispositive motion. 

Complainant alleges that, in granting the motion for summary judgment, the subject 

judge “show[ed] prejudice” by relying on complainant’s inadmissible affidavit.  As 

evidence of his claim, complainant points to a particular phrase that he used in his affidavit 

and that the subject judge also used in the memorandum opinion.  Complainant also 

complains that the subject judge relied on incomplete exhibits submitted by the defendants. 

Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 
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misconduct.  The procedure that has been established to consider misconduct complaints 

“is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration.”  In re Memorandum of Decision, 517 F.3d 558, 561 (U.S. Jud. Conf. 

2008).  It would be “entirely contrary” to the purpose of the Judicial Conduct and Disability 

Act “to use a misconduct proceeding to obtain redress for—or even criticism of—the merits 

of a decision with which a litigant or misconduct complainant disagrees.”  Id.  To allow 

“judicial decisions to be questioned in misconduct proceedings would inevitably begin to 

affect the nature of those decisions and would raise serious constitutional issues regarding 

judicial independence under Article III of the Constitution.”  Id.   

Although allegations of judicial bias or other improper motives are not necessarily 

merits-related, such claims must be supported by sufficient evidence to raise an inference 

that misconduct has occurred and cannot be based on mere speculation.  See 28 U.S.C. 

§ 352(b)(l)(A)(iii); Rule 4(b)(1), Rules for Judicial-Conduct and Judicial-Disability

Proceedings; In re Doe, 2 F.3d 308, 311 (8th Cir. Jud. Council 1993) (providing that 

judicial complaint process may not be used to pursue speculative claims).  The allegations 

are “dismissed as merits-related when the only support for the allegation[s] . . . is the merits 

of the judge’s rulings.”  In re Doe, 640 F.3d 869, 873 (8th Cir. Jud. Council 2011). 

Complainant’s allegations are directly related to the merits of the subject judge’s 

rulings in the underlying proceedings and are, therefore, subject to dismissal.  Complainant 

may not pursue his disagreement with the subject judge’s rulings through a complaint of 
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judicial misconduct.  Furthermore, the particular phrase that appears in both complainant’s 

rejected affidavit and the subject judge’s opinion also appears in complainant’s properly 

filed response in opposition to the motion for summary judgment; it is to complainant’s 

timely response that the subject judge cites in quoting the phrase.  Thus, complainant’s 

general allegation of prejudice “lack[s] sufficient evidence to raise an inference that 

misconduct has occurred.”  28 U.S.C. § 352(b)(1)(A)(iii).     

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

evidentiary support pursuant to 28 U.S.C. § 352(b)(1)(A)(ii), (iii).  

IT IS SO ORDERED. 

_______________________________ 
Roger L. Gregory 
     Chief Judge 


