
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 

Judicial Complaint * No.  04-22-90050 

Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a federal district judge pursuant 

to the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364.  The Act provides an 

administrative remedy for “conduct prejudicial to the effective and expeditious 

administration of the business of the courts.”  28 U.S.C. § 351(a). 

Complainant, a federal inmate, filed two civil actions in the district court.  Both 

actions involved the same parties and were assigned to the subject judge.  Complainant 

filed motions for the appointment of counsel in both cases.  In one such motion, 

complainant argued that his imprisonment would hinder his ability to litigate his case.  The 

subject judge concluded that the appointment of counsel was not warranted and denied the 

motion.  A magistrate judge denied complainant’s remaining motions for the appointment 

of counsel.1  

In his judicial complaint, complainant alleges that the subject judge abused his 

discretion by denying complainant’s motions for the appointment of counsel.  Complainant 

1 In those motions, complainant argued that he could not afford counsel and that his 
confinement in the special housing unit interfered with his ability to meet court-imposed 
deadlines.  Complainant did not file a judicial misconduct complaint against the magistrate 
judge. 
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asserts that, in denying the motions, the subject judge remarked that “most inmates are 

confine[d] to the special housing unit that file lawsuit[]s,” and that the remark was evidence 

of bias.  Complainant also alleges that the subject judge committed misconduct by 

simultaneously presiding over two civil actions involving the same plaintiff and defendant.   

Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.  The procedure that has been established to consider misconduct complaints 

“is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration.”  In re Memorandum of Decision, 517 F.3d 558, 561 (U.S. Jud. Conf. 

2008).  It would be “entirely contrary” to the purpose of the Judicial Conduct and Disability 

Act “to use a misconduct proceeding to obtain redress for—or even criticism of—the merits 

of a decision with which a litigant or misconduct complainant disagrees.”  Id.  To allow 

“judicial decisions to be questioned in misconduct proceedings would inevitably begin to 

affect the nature of those decisions and would raise serious constitutional issues regarding 

judicial independence under Article III of the Constitution.”  Id.   

An allegation that a judge should have recused himself generally “relates directly to 

the merits of the judge’s rulings and must be dismissed.”  In re Complaint of Jud. 

Misconduct, 570 F.3d 1144, 1144 (9th Cir. 2009).  “A failure to recuse may constitute 

misconduct only if the judge failed to recuse for an improper purpose.”  In re Complaint of 

Jud. Misconduct, 605 F.3d 1060, 1062 (9th Cir. 2010); cf. In re Cudahy, 294 F.3d 947, 953 
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(7th Cir. Jud. Council 2002) (“[A]n erroneous failure to recuse oneself from considering a 

particular matter is a legal error rather than judicial misconduct.”).   

Allegations of judicial bias or other improper motives must be supported by 

sufficient evidence to raise an inference that misconduct has occurred and cannot be based 

on mere speculation.  See 28 U.S.C. § 352(b)(l)(A)(iii); Rule 4(b)(1), Rules for Judicial-

Conduct and Judicial-Disability Proceedings; In re Doe, 2 F.3d 308, 311 (8th Cir. Jud. 

Council 1993) (providing that judicial complaint process may not be used to pursue 

speculative claims).  The allegations are “dismissed as merits-related when the only support 

for the allegation[s] . . . is the merits of the judge’s rulings.”  In re Doe, 640 F.3d 869, 873 

(8th Cir. Jud. Council 2011). 

Complainant’s allegation that the subject judge abused his discretion by declining 

to appoint counsel is a claim challenging the merits of the subject judge’s ruling.  Likewise, 

to the extent that complainant alleges that the subject judge should have recused himself 

sua sponte, this claim, too, is related to the merits of the subject judge’s rulings.  “A 

misconduct complaint is not a proper vehicle for challenging the merits of a judge’s 

rulings.”  In re Complaint of Jud. Misconduct, 552 F.3d 1146, 1147 (9th Cir. Jud. Council 

2009); see 28 U.S.C. § 352(b)(1)(A)(ii).  Both of these claims, therefore, are subject to 

dismissal.   

Turning to the allegation of bias, complainant fails to present “sufficient evidence 

to raise an inference that misconduct has occurred.”  28 U.S.C. § 352(b)(1)(A)(iii); see In 
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re Complaint of Jud. Misconduct, 552 F.3d at 1147 (dismissing allegations of judicial bias, 

discrimination, and conspiracy pursuant to 28 U.S.C. § 352(b)(1)(A)(iii) because 

complainant failed to present “objectively verifiable proof”); In re Doe, 2 F.3d at 311.  The 

record does not support complainant’s assertion that the subject judge made any remarks 

concerning the ability of inmates in the special housing unit to litigate their cases.2  Indeed, 

nothing in the record supports a claim of bias, improper motive, or other misconduct. 

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

evidentiary support pursuant to 28 U.S.C. § 352(b)(1)(A)(ii), (iii).  

 IT IS SO ORDERED.  

 

_______________________________ 
                 Roger L. Gregory 
                      Chief Judge 

 
2 It appears that complainant is confused as to which orders were signed by the 

subject judge and which orders were signed by the magistrate judge. 


