
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 

Judicial Complaint * No.   04-22-90193

Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364.  The Act provides an 

administrative remedy for judicial conduct that is “prejudicial to the effective and 

expeditious administration of the business of the courts” and for judicial inability to 

“discharge all the duties of office by reason of mental or physical disability.”  28 U.S.C. 

§ 351(a).

After complainant filed a fourth 42 U.S.C. § 1983 complaint against a state solicitor, 

a magistrate judge recommended dismissing the action with prejudice and without issuance 

and service of process on the ground that it was frivolous and duplicative of his last three 

cases.  The magistrate judge further recommended that the district court issue a pre-filing 

injunction barring complainant from proceeding in forma pauperis pursuant to 28 U.S.C. 

§ 1915 in any future lawsuits against the state solicitor arising from the same facts.

Complainant subsequently moved for the recusal of the district judge assigned to his case.  

Because that district judge no longer sits on the district court, the case was reassigned to 

the subject judge, who denied the motion for recusal as moot.  The case remains pending 

in the district court. 
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In his judicial complaint, complainant alleges that the subject judge has engaged in 

misconduct and suffers from either a mental or physical disability that renders her unable 

to discharge the duties of her office.  Complainant, however, largely cites boilerplate 

language from the Judicial Conduct and Disability Act and the Code of Conduct for United 

States Judges, and he fails to set forth the “specific facts on which the claim of misconduct 

or disability is based” as required by Rule 6(b), Rules for Judicial-Conduct and Judicial-

Disability Proceedings. 

Liberally construing complainant’s statement of facts, he appears to assert that 

because he has been granted in forma pauperis status, the subject judge must order the 

service of process pursuant to Fed. R. Civ. P. 4.  He contends that the subject judge has 

committed a “procedural impropriety” and “has not complied with the relevant 

regulations.”  Additionally, in citing to Canon 3A(5), complainant arguably raises a claim 

that the subject judge has unduly delayed in deciding his case. 

Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.  The procedure that has been established to consider misconduct complaints 

“is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration.  Nor is it designed to provide an avenue for collateral attacks or other 

challenges to judges’ rulings.”  In re Memorandum of Decision, 517 F.3d 558, 561 (U.S. 

Jud. Conf. 2008).  It would be “entirely contrary” to the purpose of the Judicial Conduct 

and Disability Act “to use a misconduct proceeding to obtain redress for—or even criticism 

of—the merits of a decision with which a litigant or misconduct complainant disagrees.”  
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Id.  To allow “judicial decisions to be questioned in misconduct proceedings would 

inevitably begin to affect the nature of those decisions and would raise serious 

constitutional issues regarding judicial independence under Article III of the Constitution.”  

Id.   

Complainant’s allegation regarding the subject judge’s “procedural impropriety” in 

failing to order service of process in accordance with Fed. R. Civ. P. 4 is both merits-related 

and baseless.  The subject judge has not yet ruled on the magistrate judge’s report and 

recommendation.  In fact, the subject judge’s sole action in the case appears to be the entry 

of a text order denying as moot complainant’s motion for recusal of the former district 

judge.  To the extent that complainant challenges that order, his claim is subject to dismissal 

as merits-related. 

Although complainant appears to allege that the subject judge has unduly delayed 

in deciding his case, “[a]n allegation about delay in rendering a decision or ruling” does 

not constitute cognizable misconduct “unless the allegation concerns an improper motive 

in delaying a particular decision or habitual delay in a significant number of unrelated 

cases.”  Judicial-Conduct Rule 4(b)(2).  “[A] complaint of delay in a single case is excluded 

as merits-related.”  Judicial-Conduct Rule 4 cmt.  Complainant does not allege any habitual 

delay or improper motive, and my review of the docket reveals that no delay occurred given 

that this case was only recently assigned to the subject judge. 

Complainant’s general allegations that the subject judge acted in an egregious and 

hostile manner and engaged in discrimination “lack[] sufficient evidence to raise an 

inference that misconduct has occurred.”  28 U.S.C. § 352(b)(1)(A)(iii); see In re 
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Complaint of Jud. Misconduct, 552 F.3d 1146, 1147 (9th Cir. Jud. Council 2009) 

(dismissing allegations of judicial bias, discrimination, and conspiracy on the ground that 

complainant failed to provide “objectively verifiable proof” to “raise an inference that 

misconduct occurred”).  Finally, complainant’s general and unsupported allegation that the 

subject judge is laboring under a physical or mental disability that renders her unable to 

discharge the duties of her office is dismissed as “lacking sufficient evidence to raise an 

inference that . . . a disability exists.”  Judicial-Conduct Rule 11(c)(1)(D). 

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

evidentiary support pursuant to 28 U.S.C. § 352(b)(1)(A)(ii), (iii) and Judicial-Conduct 

Rule 11(c)(1)(D). 

 IT IS SO ORDERED.  

_______________________________ 
                 Roger L. Gregory 
                      Chief Judge 


