
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 

Judicial Complaint * No.  04-22-90201

Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364.  The Act provides an 

administrative remedy for judicial conduct that is “prejudicial to the effective and 

expeditious administration of the business of the courts.”  28 U.S.C. § 351(a). 

Complainant filed several civil actions that were consolidated in the district court.  

A magistrate judge initially granted complainant leave to proceed in forma pauperis (IFP), 

and the district court collected partial filing fees from complainant’s prison account. 

However, based on the government’s motion to reconsider, the magistrate judge 

subsequently issued proposed findings with a recommendation for the subject district judge 

to revoke complainant’s IFP status.  After considering complainant’s objections, the 

subject judge adopted the magistrate judge’s recommendation, revoked complainant’s IFP 

status, and dismissed the consolidated action without prejudice. 

In his judicial complaint, complainant alleges that the subject district judge allowed 

the magistrate judge to grant leave to proceed IFP, resulting in debits from complainant’s 

prison account.  When the subject judge later revoked IFP status, he left the debits in place, 

“deliberately . . . retaliating” against complainant and “trying to abuse the [Prison 
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Litigation Reform Act] to steal [complainant]’s funds.”  Complainant further contends that 

the subject judge wrongfully granted the government’s motion to reconsider.   

Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.  The procedure that has been established to consider misconduct complaints 

“is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration.  Nor is it designed to provide an avenue for collateral attacks or other 

challenges to judges’ rulings.”  In re Memorandum of Decision, 517 F.3d 558, 561 (U.S. 

Jud. Conf. 2008).  It would be “entirely contrary” to the purpose of the Judicial Conduct 

and Disability Act “to use a misconduct proceeding to obtain redress for—or even criticism 

of—the merits of a decision with which a litigant or misconduct complainant disagrees.”  

Id.  To allow “judicial decisions to be questioned in misconduct proceedings would 

inevitably begin to affect the nature of those decisions and would raise serious 

constitutional issues regarding judicial independence under Article III of the Constitution.”  

Id.   

Complainant’s challenges to the subject judge’s order are directly related to the 

merits of the subject judge’s rulings in the underlying proceedings.  Complainant argues, 

however, that his claims are not barred as merits-related because the subject judge was 

willfully indifferent to, or arbitrarily and intentionally departed from, the prevailing law.   

“[A] judge’s pattern and practice of arbitrarily and deliberately disregarding 

prevailing legal standards . . . may be misconduct.”  Id. at 562.  However, because “the 

characterization of such behavior as misconduct is fraught with dangers to judicial 
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independence[,] . . . a cognizable misconduct complaint based on allegations of a judge not 

following prevailing law . . . must identify clear and convincing evidence of willfulness.”  

Id.  Only “clear and convincing evidence of a judge’s arbitrary and intentional departure 

from prevailing law based on his or her disagreement with, or willful indifference to, that 

law” will suffice.  Id.  “This standard is necessary to ensure that misconduct proceedings 

do not intrude upon judicial independence by becoming a method of second-guessing 

judicial decisions.”  Id.  “Great care must be taken in finding clear and convincing evidence 

of willfulness,” and such a finding must be supported by conduct that is “virtually habitual” 

and present in at least “a substantial number” of similar cases.  To satisfy this standard and 

thereby “avoid the merits-related bar, a complainant must at a minimum allege that the 

rulings in question have been reversed on appeal.”  In re Jud. Misconduct, 631 F.3d 961, 

962 (9th Cir. Jud. Council 2011).   

In the instant matter, complainant has not alleged that the rulings at issue have been 

reversed on appeal, and complainant has not offered any evidence of willfulness.   Thus, 

complainant’s challenges to the subject judge’s rulings are subject to dismissal.   

Allegations in a judicial complaint that “lack[] sufficient evidence to raise an 

inference that misconduct has occurred” are also subject to dismissal.  28 U.S.C. 

§ 352(b)(1)(A)(iii).  Judicial misconduct claims cannot be based on mere speculation.  See 

In re Doe, 2 F.3d 308, 311 (8th Cir. Jud. Council 1993) (providing that judicial complaint 

process may not be used to pursue speculative claims).  Complainant’s bald allegations of 

retaliation and criminal intent lack sufficient evidence to support a claim of misconduct.  

See In re Complaint of Jud. Misconduct, 552 F.3d 1146, 1147 (9th Cir. Jud. Council 2009) 
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(dismissing allegations of judicial bias, discrimination, and conspiracy on the ground that 

complainant failed to provide “objectively verifiable proof” to “raise an inference that 

misconduct occurred”).   

  Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

evidentiary support pursuant to 28 U.S.C. § 352(b)(1)(A)(ii), (iii).  Complainant is advised 

that the filing of “repetitive, harassing, or frivolous complaints” may lead to the imposition 

of restrictions on the filing of future complaints.  Rule 10(a), Rules for Judicial-Conduct 

and Judicial-Disability Proceedings.  

 IT IS SO ORDERED.  

 

_______________________________ 
                 Roger L. Gregory 
                      Chief Judge 


