
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 

Judicial Complaint * No.   04-22-90212

Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a magistrate judge pursuant to 

the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364.  The Act provides an 

administrative remedy for judicial conduct that is “prejudicial to the effective and 

expeditious administration of the business of the courts.” 

Complainant filed an action against the United States and the Central Intelligence 

Agency pursuant to Bivens v. Six Unknown Named Agents of the Fed. Bureau of Narcotics, 

403 U.S. 388 (1971).  The subject judge recommended dismissing the action pursuant to 

28 U.S.C. § 1915(e)(2)(B) without issuance and service of process.  Complainant filed 

objections to the report and recommendation, and the case remains pending in the district 

court. 

Liberally construing complainant’s statement of facts, complainant challenges the 

subject judge’s recommendation to dismiss the action and contends that, as a magistrate 

judge, the subject judge lacked jurisdiction over the case.  Complainant  further alleges that 

the subject judge has discriminated against her on account of her disabilities and her pro se 

status.  Finally, complainant claims that the subject judge has failed to timely render a 

decision in the case. 
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Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.  The procedure that has been established to consider misconduct complaints 

“is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration.  Nor is it designed to provide an avenue for collateral attacks or other 

challenges to judges’ rulings.”  In re Memorandum of Decision, 517 F.3d 558, 561 (U.S. 

Jud. Conf. 2008).  It would be “entirely contrary” to the purpose of the Judicial Conduct 

and Disability Act “to use a misconduct proceeding to obtain redress for—or even criticism 

of—the merits of a decision with which a litigant or misconduct complainant disagrees.”  

Id.  To allow “judicial decisions to be questioned in misconduct proceedings would 

inevitably begin to affect the nature of those decisions and would raise serious 

constitutional issues regarding judicial independence under Article III of the Constitution.”  

Id.   

“[A]n allegation about delay in rendering a decision or ruling” does not constitute 

cognizable misconduct “unless the allegation concerns an improper motive in delaying a 

particular decision or habitual delay in a significant number of unrelated cases.”  Rule 

4(b)(2), Rules for Judicial-Conduct and Judicial-Disability Proceedings.  Absent evidence 

of an improper motive or habitual delay, “a complaint of delay in a single case is excluded 

as merits-related.”  Judicial-Conduct Rule 4 cmt. 

Complainant’s challenges to the subject judge’s jurisdiction and to the judge’s 

recommendation to dismiss the action are directly related to the merits of the subject 

judge’s rulings in the underlying proceedings and, therefore, are subject to dismissal.  
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Complainant may not pursue her disagreement with the subject judge’s rulings through a 

complaint of judicial misconduct.  Furthermore, complainant’s claims of discrimination 

“lack[] sufficient evidence to raise an inference that misconduct has occurred.”  28 U.S.C. 

§ 352(b)(1)(A)(iii); see In re Complaint of Jud. Misconduct, 552 F.3d 1146, 1147 (9th Cir. 

Jud. Council 2009) (dismissing allegations of judicial bias, discrimination, and conspiracy 

pursuant to 28 U.S.C. § 352(b)(1)(A)(iii) because complainant failed to present 

“objectively verifiable proof”).   

As for complainant’s claim of delay, my review of the docket reveals that no delay 

occurred.  The subject judge issued her report and recommendation within eight days of 

receiving the Bivens complaint, and nothing remains pending before the subject judge.  

Moreover, because neither complainant nor the record provides evidence of habitual delay 

or improper motive, her claim pertaining to any perceived delay in the consideration of her 

motion is barred as merits-related. 

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

evidentiary support pursuant to 28 U.S.C. § 352(b)(1)(A)(ii), (iii). 

 IT IS SO ORDERED.  

_______________________________ 
                 Roger L. Gregory 
                      Chief Judge 


