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UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT

VIRGINIA ANDERSON,
Plaintiff-Appellant,

and

SHERMAN T. LOTT; VERNELLE
PayToN; LARRY COLEMAN; AvA
HawkiNs; CURTIS YOUNG; CLINTON
Epwarps, Jr.; FrRancis H. NEwWMAN,
JR.; SAMUEL QUILLER; PAMELA WADE;
BenNIE BReeLAND; GLENN
StePHENSON; KENNETH L. BRrADY,
SRr.; CLypE Reep; RosIN HoLMAN;
JoHN L. NAYLOR; GWENDOLYN H.
WaTTs; ALToN BARNES; HAYWARD
ErviIN; ALANA J. LEwis; DeBra A.
WiLLiams; JiMMIE LEE TURNER;
WiLLiaM BoNAPARTE, JR.; JEFFREY A.
MYERs; JoHNNY J. HOLMES; JAMES
SHERMAN, |11; DeeBIE S.G. PorE;
CHARLES JoNES; ANNIE B. LoTT-
ABNEY; OLivia G. GaviIN; DIANE J.
CrAWFORD; MAXINE S. WHITE;
MaRrvVIN Moore; BERTHA LEGREE;
IRMAGENE ReEeD; WiLLAR H.
HIGHTOWER, JR.; JEFFREY A. BAILEY;
ConsTANCE Dorsey; RysoN CARTER;
RHonDA M. TILLER; PEGGY M.
PoLLock; CaLviN L. Cooks; GLORIA
J. CoLLins; DaNITA L. MYLER;
PaTrICIA LANGFORD; DELORES
BeasLEY; MARY L. JOHNSON;
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Moses MYERs; BENITA Bass; LINCHIE
H. Simmons; WALTER Daise; WANDA
Y. SMiTH; BERNARD NoORA; CAROLYN
W. THorprE; Tommy A. CAMPBELL;
DonaLp F. Brooks; Lewis HoLsTON;
DeiTra M. PoucH; ANGELA Y.
HoLerook; PHyLLIs A. CALHOUN-
HurLEY; Norris V. Rouse; UrsuLA
D. GAv-Furse; DEBrA GANTT;
ELvira JoHnsoN; WiLLiam R. HALL;
SHARON M. CampBELL; WINSTON
BuTLER; QuITMAN WHITE; LEON
Baker; LinpA B. BAker; GEORGE
BusH; GaARY L. CARTER; CURTIS
CoKER, Jr.; DiaANNE T. DAvis;
SANDRA HARRISON; CHARLOTTE
JoHNsoN; TYRoNE Davis; MARINDA
B. JoHNsoN; JoHNNY KING; DELORES
MARTIN; CLiNTON L. McCALLA;
DoucLas McKENzIE; MARILYN
McKig; MARLENE L. MooRrE; JAMES
MoToN; GoLbpIE S. RANDLE; THOMAS
WiLLiamvs; JoserH RiDEAUX; WILLIAM
L. Rvyans; DIANNE S. ScoTT;
VERONICA SHAW; MICHAEL STALEY;
CaLviN R. SuBer; GEORGE A.
TAyvLoRr; ELLEN M. VEsseL; KENNETH
E. Vinson; Hore YAaRBOROUGH, for
themselves and on behalf of all
others similarly situated,

Plaintiffs,

V.
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WESTINGHOUSE SAVANNAH RIVER :I
Company; THE BaBcock & WiLcox
SAvANNAH RIVER ComPANY,
INCORPORATED; BRITISH NUCLEAR
FueLs LimITED SAVANNAH RIVER
CORPORATION; BECHTEL SAVANNAH
RIVER, INCORPORATED,
Defendants-Appellees. I:I

NAACP LecaL DEFENSE AND
EpucaTion Funp, INc.,
Amicus Supporting Appellant,

EouaL EMPLOYMENT ADVISORY
CounciL; CHAMBER oF COMMERCE,
Amici Supporting Appellees. :|

ORDER

Upon a request for a poll of the court on the petition for rehearing
en banc, Judges Michael, Motz, King, Gregory and Duncan voted to
grant the petition for rehearing en banc. Judges Widener, Wilkinson,
Niemeyer, Luttig, Williams, Traxler and Shedd voted to deny rehear-
ing en banc.

It is accordingly ADJUDGED and ORDERED that the petition for
rehearing en banc shall be, and it hereby is, denied.

1.
The panel considered the petition for rehearing. Judge Gregory

voted to grant the petition for rehearing, and Judges Widener and Nie-
meyer voted to deny the petition for rehearing.
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It is accordingly ADJUDGED and ORDERED that the petition for
rehearing shall be, and it hereby is, denied.

Judge Gregory filed a dissent to this order, which is attached
hereto.

Being disqualified, Judge Wilkins did not participate in the pro-
ceedings with respect to this case.

/s/ H. E. Widener, Jr.
For the Court

GREGORY, Circuit Judge, dissenting:

Despite being presented with statistical evidence showing that the
subjective employment stages in question selected applicants for hire
and promotion in a racial pattern different from that of the pool of
applicants, this Court has determined that Virginia Anderson failed to
state even a prima facie case of disparate impact discrimination. In
my view, we have set the bar too high with regard to Title VII dispa-
rate impact cases. As a court, we are now on record as not only
requiring almost certain causation to demonstrate a prima facie case
but also requiring a McDonnell Douglas showing, in effect forcing a
disparate impact claimant to show intent. In other words, what was a
high jump has now become a pole vault that must be accomplished
without a pole.

Regardless of precedential value, it is difficult to see how a poten-
tial claimant perusing our jurisprudence in this area would not read
this opinion as evincing some disfavor for Title VI disparate impact
cases. At every turn the majority opinion took pains to impose upon
the disparate impact claimant a standard higher than that required by
Title VII jurisprudence. Ultimately, this approach resulted in dismiss-
ing a potentially legitimate claim before a trial could be had to discern
whether the defendants violated the mandates of Title VII. | fear that
this outcome will have the effect of discouraging future Title VII
claimants with legitimate claims from proceeding before this Court.
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I can only hope that a higher court will remedy the error committed
here.



