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OPINION
ERVIN, Circuit Judge:

The appellantsin this case are the Foundation for Advancement,
Education and Employment of American Indians and the Founda-
tion's president, H. Nicholas Johnson (we will refer to the appellants
collectively asthe "Foundation," except where necessary to distin-
guish any separate actions by Johnson). The Foundation challenges
the district court's grant of a default judgment against it under Rule
37 of the Federal Rules of Civil Procedure for abuse of the discovery
process. The Foundation further claims that the complaint wasinvalid
for failing to state a claim under the Racketeer Influenced and Corrupt
Organizations Act ("RICO"), 18 U.S.C. § 1861 (1994) et seq. Finally,
the Foundation claims that the district court erred in the manner and
amount in which it assessed damages.

We hold that the district court did not abuse its discretion in grant-
ing adefault judgment under Rule 37, though we hold that the judg-
ment should not have been based on Anderson's RICO claim. We do
find, however, that the district court erred in its calculation of dam-
ages and therefore we remand for a hearing on damages in accordance
with this opinion.

In January of 1992, Paull Anderson, the plaintiff-appellee, entered
into a"finders-fee" contract with the Foundation, which is anon-
profit organization under section 501(c)(3) of the Internal Revenue
Code. The contract provided that the Foundation would pay Anderson
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10 percent of the value of any property he persuaded people to donate
to the Foundation.

The Foundation never paid Anderson for the work he claims he did
on its behalf. Among other transactions, Anderson claims he mediated
a deal between the owners of atree farm and the Foundation. Once
the Foundation owned the tree farm, it further promised to pay Ander-
son 10 percent of the value of any trees Anderson sold on behalf of
the Foundation. He also claims to have arranged the donation of afor-
mer Unisys plant, worth six million dollars, to the Foundation.

Anderson sued the Foundation and its principals, H. Nicholas John-
son and Edward Mezvinsky (Mezvinsky was dismissed from the case
for lack of personal jurisdiction) in district court, alleging civil RICO
violations, fraud, and breach of contract. He claimed the Foundation
engaged in a pattern of activity that involved persuading people to
donate properties, or to work to obtain the donation of properties,
without fulfilling the terms of the donation agreements. He also
claimed the Foundation and its principal s made promises that they
had no intention of keeping in order to induce him to enter into the
contracts.

The Foundation moved to dismiss for failure to state aclaim on
which relief can be granted under Federal Rule of Civil Procedure
12(b)(6). It argued that Anderson had failed to allege a"pattern of
racketeering activity" sufficient to support the civil RICO claim and
had failed to allege fraud with particularity under Fed. R. Civ. P. 9(b).
The district court denied its motion, finding that Anderson had pled
sufficiently to withstand a motion to dismiss under Rule 12(b)(6) on
both counts.

The parties conducted discovery under the supervision of Magis-
trate Judge Kinser. The Foundation was extremely dilatory in
responding to both interrogatories and requests for documents. A
short summary of the procedura history follows:

After various preliminary skirmishes regarding service of process
and responsive pleadings, the parties began discovery. On February
6, 1995, Anderson first submitted interrogatories and document pro-
duction requests to the Foundation. The Foundation objected even to
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the most ordinary questions as "unduly burdensome or harassing” and
responded "to be supplied" to amost all questionsto which it did not
object. On June 13, Magistrate Judge Kinser entered a partial schedul-
ing order directing that the Foundation provide answers to interrogea-
tories and document requests for al questions and requests to which
it had not previously objected no later than June 26. The Foundation
filed its interrogatory responses on June 26, and its document produc-
tion responses on June 27. Those responses were still incomplete.

The parties dueled over discovery throughout the rest of the sum-
mer. The Foundation never supplied the requested documents, but
renewed its objections to the pleadings (though its motion to dismiss
under Rule 12(b)(6) had already been denied), complaining that the
documents requested in discovery might incriminate them in racke-
teering activities.

In September, Magistrate Judge Kinser clarified the scope of dis-
covery, ruling that the Foundation did not have to provide its tax
returns but that it had to supply financial documents dating back to
1980. In Octaber, the magistrate judge ordered the discovery provided
by Anderson sealed and made unavailable to the Foundation until the
Foundation had responded with some discovery of its own. Anderson
allegesthat this sanction was largely ineffective, due to discovery in
aparald action filed by Anderson against Mezvinsky in Tennessee,
through which Anderson's discovery was apparently made available
to the Foundation. In any event, the sanction did not enhance the
Foundation's responsiveness.

Though the Foundation did not object to the sealing of the docu-
ments, it objected under Federal Rule of Civil Procedure 72 to the
scope of the discovery ordered by the magistrate. The district court
heard arguments on the Rule 72 motion in January, 1996. After the
hearing, the district court modified the scope of the discovery order
to include documents dating from 1985, rather than 1980. He then
ordered the Foundation to respond to the outstanding discovery
requests within 45 days of his January 10 order.

The 45-day period elapsed and, in violation of the January order,
the Foundation had failed to respond to the discovery requests. On
March 6, Anderson filed amotion for a default judgment under Rule
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37, citing the Foundation's recal citrance in the face of the court's
orders, its rehashing of its 12(b)(6) arguments on every possible occa
sion, and the frequent changes in its testimony about disputed factual
matters (including occasions when Mr. Johnson apparently outright
lied). On April 8, the day the district court heard argument on the
Rule 37 motion, the Foundation filed its response to the interrogato-
ries that had not been stricken, and supplied three boxes of docu-
ments. At the hearing, the Foundation's new counsel stated that he
had underestimated the time it would take to respond to the discovery
orders and that he had yet to review more documents and information.
According to Anderson, the boxes that were provided were sealed
with |abels addressing them to one of the Foundation's prior counsel
(the Foundation and Mr. Johnson changed counsel numerous times
throughout the proceedings), and therefore seemed to have been avail-
able for production for several months. Anderson’s counsel also noted
the existence of other documents that the Foundation had failed to
provide but which Anderson had obtained through other means.

Anderson objected to the discovery responses as inadeguate and
renewed his motion for Rule 37 sanctions. The district court entered
an order on May 1, which directed the Foundation to provide certain
financia documents and warned it that failure to comply within 15
days would result in the imposition of a default judgment. The district
court further ordered the Foundation to pay Anderson the reasonable
costs of his attorneys feesin seeking the Rule 37 sanctions.

The Foundation failed to respond during the 15-day time period,

but on May 17 counsel filed a motion requesting an extension of time
due, in part, to representations by the attorney with respect to afamily
medical emergency that had called him out of town. The district court
granted this request for an extension and gave the Foundation until
May 31 to provide the requested materials.

The May 31 deadline came and went with no response from the
Foundation. Anderson renewed his request for Rule 37 sanctions, and
the district court granted it, entering judgment in the amount of
$1,108,708.80, which comprised the commission fees Anderson
alleged he had earned in the complaint. The district court then trebled
the damages and awarded an additional $1,000,000 in punitive dam-
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ages. It also awarded Anderson $500,000 in attorneys fees, which
amount was subsequently reduced to $46,528.98.

The Foundation moved to vacate the default judgment, stating that

it had supplied all documents that it possessed or that were readily
avallabletoit. It aso disputed that the discovery order extended to
1985, despite the clear language of the district court's January 10
order. The district court heard argument on the matter on July 15, then
held the record open for 10 days to receive any documents the parties
cared to enter. At that time, Johnson submitted an affidavit saying he
had turned over al documentsin his possession or reasonably avail-
ableto him.

On August 7, the district court affirmed its entry of default judg-
ment. The Foundation appeals from that order.

The district court had diversity jurisdiction under 28 U.S.C. § 1332.
The district court entered afinal order on August 7, 1996. We there-
fore properly exercisejurisdiction under 28 U.S.C.8§ 1291.

The Foundation challenges the entry of the default judgment, the
adequacy of the pleadings on RICO, and the district court's calcula-
tion of damages.

A.

The Foundation contends that the district court's decision to enter

a default judgment is not supported by record evidence. It contends
it complied with the magistrate judge's discovery orders to the best

of its ability and did not act with bad faith. Further, the Foundation
argues, Anderson was not prejudiced by any alleged delays.

We review the district court's grant of sanctions under Rule 37,
including the imposition of adefault judgment, for abuse of discre-
tion. Wilson v. Volkswagen of Am., Inc., 561 F.2d 494, 505-06 (4th
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Cir. 1977). The Fourth Circuit has devel oped a four-part test for adis-
trict court to use when determining what sanctions to impose under
Rule 37. The court must determine (1) whether the non-complying
party acted in bad faith, (2) the amount of prejudice that non-
compliance caused the adversary, (3) the need for deterrence of the
particular sort of non-compliance, and (4) whether less drastic sanc-
tions would have been effective. Id. at 503-05.

Asapreliminary matter, we note that thisis not acasein which
the district court imposed a default judgment without warning. The
district court warned the Foundation in no uncertain terms on both
May 1 and again on May 21 that failure to comply with the court's
order would result in adefault judgment. Hathcock v. Navistar Int'l
Transp. Corp., 53 F.3d 36, 40 (4th Cir. 1995) (district court must
make threat of entry of default judgment clear).

An examination of the Wilson factors as applied to this case does

not indicate any abuse of discretion by the district court. The district
court's opinion adequately supports a conclusion that the Foundation
acted in bad faith. The Foundation stonewalled on discovery from the
inception of the lawsuit. The district court noted the Foundation's
inconsistent answers as to why it missed discovery deadlines and its
continued failure to miss the deadlines despite adequate warnings
from the court. The Foundation now contends that its failures were
due to changes in attorneys and simple attorney error. The Foundation
also asserts that it told opposing counsel sometime after April 23 that
no further documents existed, though it could not document that con-
versation. The Foundation completely fails to explain why it filed
only a belated response to the court's May 1 discovery order and no
response whatsover to the court's May 15 order.

The district court also addressed the question of prejudice to
Anderson. In addition to the expense, annhoyance, and delay of prose-
cuting his case, Anderson's claim became junior to that of another
claimant suing the Foundation in Tennessee state court due to the
delay in prosecuting Anderson's Virginia case.

The Foundation also contends that any delay did not prejudice
Anderson because it had no documents to give him and any delay was
therefore harmless. The notion that the Foundation had no financial
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records to produce is difficult to believe, especially because the Foun-
dation refused to turn over documents at the commencement of dis-
covery not because they did not exist but because the documents
might implicate the defendants in racketeering activity. Moreover, the
sooner Anderson knew of the absence of documents, the sooner he
could have attempted to obtain them from other sources.

The deterrence and lesser sanctions factors are somewhat inter-
twined. First, the continued abuses cited by the court as evidence of
the Foundation's bad faith demanded some form of punishment.
Lesser sanctions did not deter such behavior. See, e.0., Mutual Fed.
Sav. and Loan Assn v. Richards & Assocs., 872 F.2d 88, 94 (4th Cir.
1989) (entry of default judgment "unmistakable message to them and
othersthat the judicia system will not tolerate repeated misconduct
never wholly remedied in the future.") The district court noted that
the first sanction -- the entry of the protective order on Anderson's
discovery until the Foundation should supply discovery -- was some-
what undercut by the sharing of documentsin the Tennessee state
court case. The Foundation denies that the protective order was a
sanction because it was entered into with the consent of Foundation
counsdl, but this argument is ared herring. The court's rationale for
the order's imposition was clearly punitive. The court further noted
the lesser sanction of attorneys feesit ordered the Foundation to pay
for the expenses in filing the Rule 37 motion, and the Foundation's
failure to pay those fees. In addition, the court noted the explicit
warnings given the Foundation on May 1 and May 21, and the Foun-
dation's complete disregard of both warnings. Thus, entry of a default
judgment was warranted both as a deterrent and as a | ast-resort sanc-
tion following the Foundation's continued disregard of prior warn-
ings.

Though we affirm the district court's entry of default judgment, we
vacate so much of it as rests on Anderson's RICO claim, for the rea-
sons set forth below.

B.
The Foundation claims that entry of the default judgment was
invalid because the complaint on which it restsfailsto state aclaim

on which relief can be granted for a RICO violation. The Foundation
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raised this same argument to the district court on several occasions,
but the district court steadfastly ruled that Anderson had pled ade-
quately to be entitled to proceed.

When reviewing a complaint to determine whether it states avalid
cause of action, wetake all allegations as admitted and examine
whether the plaintiff can prove any set of facts that would entitle him
to relief. Schatz v. Rosenberg, 943 F.2d 485, 489 (4th Cir. 1991). Fed-
eral "notice" pleading standards require that the complaint be read lib-
erally in favor of the plaintiff. Fed. R. Civ. P. 8; Conley v. Gibson,
355 U.S. 41, 45-56 (1957).

To state aclaim under civil RICO, Anderson must allege at least

two acts of racketeering that form a pattern of racketeering activity.
18 U.S.C. § 1961(5). Alleging two of these"predicate” actsisnot in
itself sufficient to satisfy the "pattern of racketeering” requirement;
rather, a plaintiff must allege a continuing pattern and arelationship
among the defendant's activities showing they had the same or similar
purposes. H.J. Inc. v. Northwestern Bell Tel. Co., 492 U.S. 229
(1989). Continuity may be established by showing that "predicate acts
or offenses are part of an ongoing entity's regular way of doing busi-
ness." |d. at 242. The relationship criterion may be satisfied by show-
ing that the criminal acts "have the same or similar purposes, victims,
or methods of commission, or are otherwise interrelated by distin-
guishing characteristics and are not isolated events." 1d. at 240. These
criteria are not always easily applied and depend on the facts of each
particular case. International Data Bank, Ltd. v. Zepkin, 812 F.2d
149, 155 (4th Cir. 1987)(no mechanical test can determine the exis-
tence of a RICO pattern).

The predicate acts supporting Anderson's RICO claim are

instances of mail and wire fraud in violation of 18 U.S.C. 88 1341 and
1343. Though Anderson has alleged sufficient predicate acts required
to state a claim under RICO, he must also meet the relationship and
continuity requirements asilluminated in H.J. Inc.

We do not believe Anderson's complaint satisfies RICO's "pattern”
requirement. The complaint outlines the Foundation's failure to pay
Anderson commissions owed to him with respect to two properties,
and then describes a Kentucky scheme unrelated to Anderson that did
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not involve the non-payment of commissionsto afund raiser operat-
ing on a contract. Though Anderson alleged more than the two mini-
mum predicate acts required to state a RICO claim,"[i]t is not the
number of predicates but the relationship that they bear to each other
or to some externa organizing principle that renders them “ordered'
or “arranged.™ 492 U.S. at 238. We are especially cautious when the
predicate acts involved are mail and wire fraud:"[i]t will be the
unusual fraud that does not enlist the mails and wiresin its service at
least twice." Zepkin, 812 F.2d at 154-55. The district court's conclu-
sion that the pattern alleged is "the desire to obtain money or property
by false or fraudulent pretenses," J.A. at 107, is not enough to distin-
guish Anderson's claim from an ordinary fraud claim better prose-
cuted under state law. Anderson does not allege that the predicate acts
bear such relationship to each other or to any external organizing
principleto support acivil RICO claim.

Further, under Fourth Circuit law, Anderson fails to allege a suffi-
cient "threat" of continuity as required by the statute. |d. at 242;
Menasco, Inc. v. Wasserman, 886 F.2d 681, 684 (4th Cir. 1989) (acts
must "constitute “ongoing unlawful activity whose scope and persis-
tence pose a specia threat to social well-being.™) (quoting_Zepkin,
812 F.2d at 155). Anderson alleges only that the defendants' activities
amount to a "regular way of conducting their affairs and threaten
future criminal activity." J.A. at 21. Though continuity may be estab-
lished by an allegation that predicate acts or offenses are part of an
ongoing entity's regular way of doing business, H.J. Inc., 492 U.S. at
242, we do not believe that the use of the telephone and mail services
to defraud Anderson with respect to the two properties evidences "on-
going unlawful activity whose scope and persistence pose a special
threat to socia well-being." Menasco, 886 F.2d at 681.

Anderson’'s complaint does not state a claim for civil RICO and the
district court therefore erred to the extent it entered a default judg-
ment on that basis. We have disposed of the RICO claim; we note that
the Foundation did not address on appeal whether Anderson's sepa-
rate fraud count alleged fraud with particularity sufficient to satisfy
the requirements of Federal Rule of Civil Procedure 9(b). We there-
fore hold that the Foundation has waived its right to challenge the
adequacy of Anderson's complaint asto fraud.
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C.

Our holding that Anderson failed to state avalid claim under civil
RICO necessarily influences our review of the district court's award
of damages. Without holding a hearing, the district court awarded
$1,108.708.80 in what it termed "principal" damages -- $225,000
under the terms of the Brokerage Agreement and $883,008.80 under
the terms of the Finder's Fee Agreement, which included a commis-
sion for the tree farm and for the Unisys plant. The district court then
determined that those damages resulted from a RICO violation and
trebled them to arrive at atota of $3,326,126.40. In addition, the
court awarded attorneys' fees of $500,000 (which were subsequently
reduced to $46,528.98) and additional punitive damages of
$1,000,000, though without specifying to which count the punitive
damages should apply.

Because the RICO claim was the primary underpinning for the dis-
trict court's damages award, we think it best in the circumstances of
this case to vacate the award of damages and remand to the district
court for a hearing on damages. We do, of course, recognize that in
some circumstances a district court entering a default judgment may
award damages ascertainable from the pleadings without holding a
hearing. See Mutual Fed. Savings and Loan Assn, 872 F.2d at 91
(over $8 million in damages awarded without a hearing). We note for
the district court's guidance that in the briefs on appeal and at oral
argument counsel for the Foundation conceded that the val ues attrib-
utable to the tree farm and the former Unisys plant were accurately
set forth in the complaint.

Our determination that Anderson failed to state a claim under

RICO moots the question of whether treble damages may properly be
imposed in addition to any punitive damages. Though Anderson's
independent fraud claim could provide a basis for the imposition of
punitive damages, we note that Anderson has pled fraud in the incep-
tion of a contract, a difficult claim to prove. Further, we note that Vir-
ginialaw requiresthat punitive damages be proportional to the
compensatory damages awarded in a particular case. Johnson v.
Hugo's Skateway, 974 F.2d 1408, 1418 (4th Cir. 1992). Virginialaw
also caps punitive damages at $350,000. Va. Code Ann. § 8.01-38.1
(Michie 1997).
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V.

We affirm the district court's entry of a default judgment against

the Foundation and Johnson, though we vacate so much of the judg-
ment as was based on Anderson's civil RICO claim. We vacate the
district court's award of damages and remand for a hearing on the
issue in accordance with this opinion.

AFFIRMED IN PART, VACATED IN PART,
AND REMANDED FOR FURTHER PROCEEDINGS
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