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OPINION
WILLIAMS, Circuit Judge:

Prasit Imngren and Kenneth Johnson were arrested in separate inci-
dents for driving under the influence of acohol (DUI) on Fort
Belvoir, afederal military installation located in Virginia. Pursuant to
military regulations, the Fort Belvoir Garrison Commander suspended
their driving privileges for one year. Thereafter, the United States
charged Imngren and Johnson with DUI in violation of 18 U.S.C.A.

§ 13 (West Supp. 1996) and Va. Code Ann. 8§ 18.2-266(ii) (Michie
1996). The United States District Court for the Eastern District of Vir-
giniadismissed the DUI charges of each defendant, holding that the
suspension of their driving privileges for the same offensein a prior
proceeding congtituted prior punishment under the Double Jeopardy
Clause of the Fifth Amendment. Finding that the district court erred,
we reverse.

The officia policy of the Department of the Army isto suspend or
revoke for one year the driving privileges of a motorist who has been
arrested for driving under the influence of acohol on amilitary instal-
lation. See Motor Vehicle Traffic Supervision, 32 C.F.R. § 634.10
(@)(3), (b)(3) (1996). This policy isimplemented by Army Regulation
190-5 (1988).

On January 10, 1995, a military policeman stopped Johnson within
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the boundaries of Fort Belvoir for driving 63 miles per hour in a
posted 35-mile-per-hour zone. Johnson, acivilian, was given a breath
alcohol content (BAC) test that showed a BAC of 0.07% by volume.
Five days |ater the Fort Belvoir Garrison Commander, acting pursuant
to Army Regulation 190-5, suspended Johnson's driving privileges on
Fort Belvoir.1

On March 23, 1995, a military policeman stopped Imngren for a
traffic violation on Fort Belvoir. Suspecting that Imngren was intoxi-
cated, the military policeman asked him to take a BAC test. Imngren
refused. Asaresult, Imngren's driving privileges were suspended for
one year on al federal lands comprising the "specia maritime and ter-
ritorial jurisdiction of the United States.” 2

Subsequently, the United States charged each defendant with DUI
inviolation of 18 U.S.C.A. § 13 (West Supp. 1996) and Va. Code
Ann. § 18.2-266(ii) (Michie 1996). In addition, the United States
charged Johnson with reckless driving in violation of 18 U.S.C.A.

§ 13 and Va. Code Ann. § 46.2-862(i) (Michie 1996), and driving on
asuspended licensein violation of 18 U.S.C.A.8 13 and Va. Code
Ann. § 46.2-301 (Michie 1996). Imngren was additionally charged
with refusing to take a BAC test in violation of 18 U.S.C.A. 8 3118(b)
(West Supp. 1996), and failing to drive in asingle lane in violation
of 32 C.F.R. § 634.25(f) (1996) and Va. Code Ann. § 46.2-804
(Michie 1996).

A federal magistrate judge dismissed the criminal charges against
each defendant on the ground that the previous suspension of their
driving privileges constituted a prior punishment under the Double
Jeopardy Clause. In a consolidated appeal, the district court affirmed

1 The letter to Johnson stating that his suspension "applies at all mili-
tary installations" isincorrect. Pursuant to Army Regulation 190-5, § 2-5
(1988), amilitary garrison commander can suspend amotorist's driving
privileges only "on the installation" he commands.

2 Under 18 U.S.C.A. § 3118(b) (West Supp. 1996), a motorist that
refuses to take a BAC test "shall be denied the privilege of operating a
motor vehicle upon the special maritime and territorial jurisdiction of the
United States. . . ." Theselands are defined by 18 U.S.C.A. 8§ 7 (West
1969 & Supp. 1996) and include United States military installations.
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the magistrate judge's dismissal. See United Statesv. Imngren, 914
F. Supp. 1326 (E.D. Va. 1995). This appeal followed.

At issuein this caseis whether the Double Jeopardy Clauseisvio-
lated when amotorist is criminally charged with DUI &fter having had
his driving privileges suspended for the same offense in a prior pro-
ceeding. We review de novo the legal questions raised by this appesl.
See Thomas v. Comm'r of the IRS, 62 F.3d 97, 99 (4th Cir. 1995)
(stating that appellate courts should undertake de novo review when
determining whether the Fifth Amendment's Double Jeopardy Clause
has been violated).

The Double Jeopardy Clause of the Fifth Amendment provides:
"[N]or shall any person be subject for the same offense to be twice
put in jeopardy of life or limb." U.S. Const. amend. V. Among other
things, the Clause protects individuals against suffering multiple pun-
ishments for the same offense. See United Statesv. Dixon, 509 U.S.
688, 696 (1993) (citing North Carolinav. Pearce, 395 U.S. 711, 717
(1969)).

Although it was once thought that a sanction imposed in a"civil"
proceeding could never constitute "punishment” for double jeopardy
purposes, that is no longer the case. See United States v. Halper, 490
U.S. 435, 447 (1989) (noting that "[i]t is commonly understood that
civil proceedings may advance punitive as well asremedial goals").
Rather, double jeopardy analysis should properly focus on whether
the sanction is punitive or remedia in nature. See id.; Thomas, 62
F.3d at 100. As aresult, resolution of this case turns on whether a
one-year suspension of driving privileges, even though imposed in a
civil proceeding, is properly characterized as punitive or remedial in
nature.

The district court primarily relied on Halper , 490 U.S. at 435,

Austin v. United States, 509 U.S. 602 (1993), and Department of Rev-
enue of Mont. v. Kurth Ranch, 114 S. Ct. 1937 (1994), in holding that
the suspension of driving privileges for one year is punitive in nature.

See Imngren, 914 F. Supp. at 1328-30. On appesl, Imngren and John-
son base their arguments on these same three cases. (Appellee's Br.
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at 9, 18-22.) However, after the district court rendered its decision and
the parties filed their briefs with this court, the Supreme Court in
United Statesv. Ursery, 116 S. Ct. 2135 (1996), stated that a number
of lower courts had "misread Halper, Austin, and Kurth Ranch," in
deciding double jeopardy cases.31d. at 2144. Without the benefit of
the Court's analysisin Ursery, the district court, aswell as Imngren
and Johnson, similarly misread the narrow holdings of those three
Ccases.

In Halper, the defendant was convicted on sixty-five counts of vio-
lating the criminal false claims statute. See 18 U.S.C.A. § 287 (West
Supp. 1996). Halper received a two-year prison term and a $5,000
fine. Despite Halper's criminal punishments, the Government filed a
separate civil action under the False Claims Act, 31 U.S.C.A.

88 3729-3731 (West Supp. 1996), to recover a $2,000 penalty for
each of the sixty-five counts of fraud. The Supreme Court found this
$130,000 civil pendty, which was "overwhelmingly disproportionate"
to the government's actual damages of $585, to be punitive. Because
the Double Jeopardy Clause prohibits the imposition of multiple pun-
ishments, the Court held that the Government's civil action was
barred. See Halper 490 U.S. at 449.

Ursery makes clear that Halper "was limited to the context of civil
penalties." Ursery, 116 S. Ct. at 2144."Civil penalties," the Court
noted, "are designed as a rough form of "liquidated damages for the
harms suffered by the Government as a result of a defendant's con-
duct." 1d. at 2145. Unlike the Sixth and Ninth Circuits, this Circuit in

3 Relying on Halper, Austin, and Kurth Ranch, the Sixth and Ninth Cir-
cuits had held that the Double Jeopardy Clause prohibited the Govern-
ment from punishing a defendant for a criminal offense and then taking
his property for that same offense in a separate civil forfeiture proceed-
ing. See Ursery v. United States, 59 F.3d 568, 576 (6th Cir. 1995);
United States v. $405,089.23 in United States Currency, 33 F.3d 1210,
1219 (9th Cir. 1994). In a consolidated appeal, the Ursery Court dis-
agreed, finding that civil forfeitures generally"do not constitute “punish-
ment' for purposes of the Double Jeopardy Clause." United Statesv.
Ursery, 116 S. Ct. 2135, 2138 (1996). In so holding, the Court specifi-
cally noted that both the Sixth and Ninth Circuits had "misread Halper,
Austin, and Kurth Ranch.” Id. at 2144.
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United Statesv. Cullen, 979 F.2d 992 (4th Cir. 1992), correctly recog-
nized that Halper was limited to civil penalty cases. In Cullen, we
noted that:

Halper involved acivil penalty intended to substitute for
damages suffered by the government for the fraudulent acts
committed upon it. The remedial purpose of that penalty
was one of compensation, and the amount sought by the
government overwhelmed any redlistic estimate of the gov-
ernment’s pecuniary loss. Here, by contrast, the government
seeks the forfeiture of the Cullens' building not to compen-
sate itself for any costs of investigation or prosecution, but
to remove what had become a harmful instrumentality in the
hands of the Cullens.

1d. at 995.

Like the sanctionsin Cullen and Ursery , the sanction at issuein

this case was not designed to compensate the government for its costs
of investigation or prosecution. Here, asin Cullen, the purpose of the
sanction was "to remove what had become a harmful instrumentality
in the hands of [Imngren and Johnson]." Cullen, 979 F.2d at 995.
Therefore, the Halper analysis upon which the district court relied is
not applicable in this case. The Supreme Court expressly acknowl-
edged that such analysis would be the rule only"for the rare case, . . .
where afixed-penalty provision subjects a prolific but small-gauge
offender to a sanction overwhelmingly disproportionate to the dam-
ages he has caused.” Halper, 490 U.S. at 449-50.

The district court also relied on the Court's analysisin Austin and
Kurth Ranch in holding that the suspension of a motorist's driving
privileges for one year is punitive. In particular, the district court con-
cluded that a sanction is punitiveif it is not"solely remedial ."
Imngren, 914 F. Supp. at 1328 (citing Austin , 509 U.S. at 610; Kurth
Ranch, 114 S. Ct. at 1945). However, the "solely remedia” anaysis
isalso inapplicablein this case. In Ursery, the Supreme Court recog-
nized that aremedial sanction may have "certain punitive aspects.”
116 S. Ct. at 2148. Asthe Court further noted:

[17t must be remembered [that Austin ] did not involve the
Double Jeopardy Clause at all. Austin was decided solely
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under the Excessive Fines Clause of the Eighth Amendment,
acongtitutional provision which we never have understood
as parald to, or even related to, the Double Jeopardy Clause
of the Fifth Amendment.

1d. at 2146. In fact, the Court expressy declined "to import the analy-
sisof Austin into [the Court's] double jeopardy jurisprudence.” Id. at
2147. Likewise, the Court noted that the narrow holding in Kurth
Ranch was limited to "atax proceeding under the Double Jeopardy
Clause." 1d.

Although the Halper, Austin, and Kurth Ranch analyses are not
applicable in determining whether the suspension of a motorist's driv-
ing privilegesisremedia or punitive, we find that the two-part test
employed by the Ursery Court is. In fact, we recently used the Ursery
analysisin holding that a four-year debarment from government con-
tracting did not constitute "punishment” for Double Jeopardy pur-
poses. See United States v. Glymph, #6D6D 6D# F.3d ___, No. 95-5686, dip
op. a 5 (4th Cir. Sept. 19, 1996). As originally outlined in United
States v. One Assortment of 89 Firearms, 465 U.S. 354 (1984), the
test has two parts. Firgt, the court should determine whether the gov-
ernment intended the proceedings under Army Regulation 190-5 to be
criminal or civil. Second, if the government intended the proceedings
to be civil, the court should determine whether the sanction is so puni-
tivein form and effect as to negate that intent. See Ursery, 116 S.Ct.
at 2147-48 (citing United 89 Firearms, 465 U.S. at 354). In applying
this two-part test in Glymph, we reviewed the "statute's stated pur-
pose," and then examined "its actual effects to ascertain whether it
served “important nonpunitive goals." Glymph, slip op. at 4.

In applying the Ursery analysisto this case, we turn first to the

stated purpose of Army Regulation 190-5. We find that this regulation
explicitly articulates remedial, nonpunitive purposes. These purposes
include:

a. Safe and efficient movement of personnel and vehicles.

b. Reduction of traffic deaths, injuries, and property damage
from traffic accidents. . . .
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c. Integration of installation safety, engineering, legal, medi-
cal, and law enforcement resources into the installation traf-
fic planning process.

d. Removal of intoxicated drivers from installation road-
ways followed by the expeditious application of appropriate
sanctions.

Army Regulation 190-5, § 1-5 (1988). Equally clear isthe govern-
ment's intent that the procedure and the sanction be civil and adminis-
trative. As Imngren and Johnson concede:

Not only is AR 190-5 [labeled civil], but the procedures set
out in AR 190-5 are civil or administrative. For instance, the
Notification Letter to defendants states that “this suspension
isadministrative in nature." In addition, AR 190-5 provides
that the hearing officer determines by a preponderance of
the evidence whether the motorist was engaged in intoxi-
cated driving. By creating such distinctly civil procedures,
the government has indicated clearly itsintent to create a
civil or administrative sanction.

(Appellee's Br. at 21-22.)

Turning to the second factor the Court enunciated in Ursery, we

find that the suspension of a motorist's driving privilegesis not so
punitive in form and effect asto negate the remedial intent of the
sanction. Imngren and Johnson's contentions to the contrary are with-
out merit. For example, they contend that, at least in part, the one-year
suspension of their driving privileges is punitive because it promotes
one of thetraditional aims of punishment, deterrence. See Imngren,
914 F. Supp. at 1330. However, the Supreme Court has held that
deterrence can serve legitimate nonpunitive goals. Seg, e.g., Ursery,
116 S. Ct. at 2149 (stating that the Court has long held that deterrence
"may serve civil aswell as criminal goals'); Bennisv. Michigan, 116
S. Ct. 1000 (1996) (holding that forfeiture "serves a deterrent purpose
distinct from any punitive purpose"). Consequently, the argument that
suspending a motorist's driving privileges is punitive because some
element of deterrence isinvolved iswithout merit.
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Imngren and Johnson also argue that the one-year suspension is
punitive because it is much longer than suspension schemes upheld
by other courts. Imngren, 914 F. Supp. at 1329-30. However, if acivil
sanction serves aremedia purpose, the duration of the sanction does
not necessarily make it punishment. See, e.g., Glymph, slipop. a 5
(four-year debarment from government contracting was remedial);
United Statesv. Stoller, 78 F.3d 710 (1st Cir. 1996) (indefinite debar-
ment order imposed by the FDIC was remedial); United Statesv.
Furlett, 974 F.2d 839 (7th Cir. 1992) (total prohibition on commodi-
ties market trading was remedial); United Statesv. Bizzell, 921 F.2d
263, 265-66 (10th Cir. 1990) (twenty-four month suspension from
participation in afederal housing program was remedial).

In any event, it is misleading to compare a one-year suspension of
driving privileges on all federal lands under the special maritime and
territorial jurisdiction of the United States to a 90-day suspension on
all state highways. Such a comparison ignores the fact that the territo-
rial scope of a state suspension is much broader than the territorial
scope of Army Regulation 190-5 and 18 U.S.C.A. § 3118(b). In fact,
despite their suspensions, Imngren and Johnson may still drive on
most of the roads in the United States. This would not be the case had
the state suspended their licenses.

In addition, the district court erred in comparing the one-year sus-
pension to state suspensions for first-time offenders. See Imngren,
914 F. Supp. at 1329. Johnson is arepeat offender with a prior DUI
conviction. Imngren refused to submit to a BAC test. Because these
types of offenders potentially pose a greater threat to highway safety,
states often impose longer driving suspensions in both of these situa-
tions. See, e.0., Kan. Stat. Ann.§ 8-1001(f)(1)(D) (Supp. 1994) (one-
year suspension for refusing to take a BAC test); State v. Boehler, 542
N.W.2d 745 (N.D. 1996) (one-year suspension for repeat offenders).
Consequently, the argument that suspending a motorist's driving priv-
ilegesis punitive because of the duration of the suspension is without
merit.

Finally, Imngren and Johnson contend that suspending a motorist's
driving privilegesis punitive because the behavior to which the sus-
pension appliesis aready acrime. Asthe Court noted in Ursery, sim-
ply because a sanction islinked to an activity that is also crimina "is
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insufficient to render the [sanction] punitive." See 116 S. Ct. at 2149.
It iswell settled that "Congress may impose both acriminal and a
civil sanction in respect to the same act or omission." Helvering v.
Mitchell, 303 U.S. 391, 399 (1938).

The suspension of driving privilegesis not primarily an act of pun-
ishment; rather, suspension promotes public safety by removing from
the highways motorists who have shown atendency to drive under the
influence of alcohol. See Mackey v. Montrym, 443 U.S. 1, 17-18
(1979) (upholding statute mandating suspension of adriver'slicense
when the licensee refuses to take a BAC because of the "paramount
interest the Commonwealth has in preserving the safety of its public
highways"). Further, sanctions promoting public safety are usually
considered remedial. See, e.q., United Statesv. Salerno, 481 U.S. 739,
747 (1987) (pretria detention held not to be punitive because "pre-
venting danger to the community is alegitimate regulatory goa™).
Thisistrue even in double jeopardy cases where the puni-
tivelremedia distinction is dispositive. See 89 Firearms, 465 U.S. at
364 (promoting public safety by regulating “the widespread traffic in
firearms" is "more remedial than punitive"); Cullen, 979 F.2d at 994
(forfeiture "of an instrument of the offense is not primarily an act of
punishment; rather, forfeiture protects the community from the threat
of continued drug dealing"). Because sanctions promoting public
safety are typically considered remedial, we hold that suspending a
motorist's driving privilegesis not "punishment” for Double Jeopardy
purposes.4 See also Allen v. Attorney General of State of Maine, 80
F.3d 569, 577 (1st Cir. 1996) (finding that a 90-day suspension of
driving privileges was remedial because it "represent[ed] areasonable
effort to protect the public from motorists who have demonstrated a
dangerous propensity to drink before they drive").

4 The fact that Imngren and Johnson have suffered as a result of having
their driving licenses suspended is of no import, for "whether a sanction
constitutes punishment is not determined from the defendant's perspec-
tive, as even remedial sanctions carry the “sting of punishment." Kurth
Ranch, 114 S. Ct. at 1945 n.14 (quoting Halper, 490 U.S. at 447 n.7).
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For the foregoing reasons, the judgment of the district court is
reversed and the case is remanded to the district court for proceedings
consistent with this opinion.

REVERSED AND REMANDED
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