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OPINION
KING, Circuit Judge:

Hoechst Diafoil Company sued Nan Y a Plastics Corporation in the
District of South Carolina, alleging that Nan Y a had misappropriated
certain of Hoechst's trade secrets. When Nan Y afound a description
of these trade secrets in an unsealed court file, it moved for summary
judgment, arguing that public disclosure had destroyed the informa:
tion's trade secret status. Nan Y anow appesals the district court's
orders denying Nan Y a's summary judgment motion and granting
Hoechst an injunction that, inter alia, required Nan Y ato return to
Hoechst all copies of the relevant document. Although we refuse to
exercise pendent jurisdiction over Nan Y a's summary judgment
appeal, and although we reject certain of Nan Y as challenges to the
injunction order, we must remand for further proceedings because the
district court (1) failed to fix an appropriate bond as required by Fed-
eral Rule of Civil Procedure 65(a) and (2) failed to properly explain
itsinjunction order pursuant to Rule 52(a).

Hoechst manufactures polyester film. Part of its manufacturing
process requires it to apply certain coatings to these films. Over the
years, Hoechst has devel oped a technique known as'in-line coating,"
which it regards as a valuable innovation in this process.

Hoechst has sought to preserve this "In-Line Technology" as a

trade secret. For example, it has required its employees to execute
confidentiality agreements prohibiting disclosure of the technology.
One such employee was John Rogers, who worked at Hoechst's plant
in Greer, South Carolinafrom 1978 to 1988. Rogers has conceded
that he gained his expertise in the polyester film business from his
years at Hoechst.



After Rogers left Hoechst in 1988, he established his own consult-
ing firm to advise other polyester film manufacturers. In 1992, he
entered into consulting relationships with two such manufacturers:
Cheil, a Korean company, and Nan Y a, a Taiwanese corporation. He
advised both companies regarding business and technical matters. At
the time, though, only Cheil was producing in-line coated films; Nan
Yawas not.

In 1994, Rogers allegedly entered into an agreement with Nan Ya
under which he agreed to provide, among other things, consulting
with respect to in-line coating. For its part, Nan Y a purportedly
agreed to pay Rogers $250,000 for his services.

In 1992, Hoechst sued Rogersin South Carolina state court for
breaching his confidentiality agreement by selling the In-Line Tech-
nology to Cheil. Hoechst eventually won its suit against Rogers,
securing an injunction preventing Rogers from further disseminating
the In-Line Technology. In 1994, Hoechst sued Cheil in the District
of South Carolina, at Greenville, aleging that Chelil itself had misap-
propriated Hoechst's trade secrets by acquiring them from Rogers.
That suit settled in 1996, with Chell agreeing to changeits film-
coating process.

To prevent disclosure of the In-Line Technology during the course

of the Cheil litigation, Hoechst secured a protective order that
required all documents relating to the In-Line Technology to be filed
under seal. At the end of that case, the district court ordered the attor-
neys for Cheil and Hoechst to remove from its files all documents that
had been filed under seal. The remainder of the record then was to
become public, according to the district court's order. The parties did
remove from the files all documents that had been filed under sedl,
and the court then opened the remaining files to the public.

However, one document containing a twenty-eight page description
of the In-Line Technology (the Cheil Document), had been inadver-
tently filed, unsealed, as an attachment to one of Cheil's motions.
Each page of the Cheil Document bore the following heading: “"CON-
FIDENTIAL INFORMATION, HOECHST DIAFOIL V. SAMSUNG
& CHEIL." But because this document had not been filed under sed,
it was not identified and removed by either party when the case file
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was reviewed. As aresult, it inadvertently remained in the court's
public files.

Based on information that had surfaced in the Rogers and Cheil

suits, Hoechst sued Nan Y aon September 16, 1996. The complaint
alleged that, by hiring Rogers as a consultant in September of 1994,
Nan Y a had misappropriated the In-Line Technology in violation of
the South Carolina Uniform Trade Secrets Act, S.C. Code Ann.

8§ 39-8-1t0-11 (Law. Co-op. 1996) (repealed 1997). In October
1996, one of Nan Y a's attorneys went to the district court in Green-
ville to review the court's file from the Cheil case. The attorney found
the Cheil Document and sent a copy of it to Nan Ya. Another attorney
from the same firm returned to the clerk's office in April 1997 and
again retrieved a copy of the Cheil Document.

Having found this information in a public file, Nan Yamoved in
August 1997 for summary judgment, arguing that public disclosure
had destroyed the In-Line Technology's trade-secret status. When it
received Nan Y as motion, Hoechst immediately requested an emer-
gency telephonic hearing with the district court. During this hearing
on August 27, 1997, in which Nan Y a's attorneys participated,
Hoechst requested an injunction directing Nan Yato name al parties
to whom it had distributed the Cheil Document.

The district court granted Hoechst's motion, awarding it an "in-
junction," and directed the parties to submit proposed orders. They
did, and over Nan Y a's objection, Hoechst's draft order not only
required Nan Y ato name those who had received the Cheil document,
but further directed that Nan Yareturn to Hoechst all copies of the
Cheil Document. The district court adopted Hoechst's proposed order,
which it entered on August 29, 1997. Nan Y athen moved the district
court to reconsider its injunction, arguing that the remedy granted was
overbroad because it exceeded the remedy Hoechst had requested
during the hearing. The district court denied this motion.

The district court then heard the parties arguments on Nan Ya's
motion for summary judgment, and the district court ruled from the
bench in favor of Hoechst. The district court refused to certify for
immediate appeal, pursuant to 28 U.S.C. § 1292(b), its denia of Nan
Y d's summary judgment motion.
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Nan Y anow appeals the district court's injunction order and the
denial of its summary judgment motion.

As apreliminary matter, we must determine whether, and to what
extent, we have jurisdiction over Nan Yas appeal. Nan Yaappeals
two of the district court's orders. First, it appeals the order granting
Hoechst's motion for an injunction. We have jurisdiction over Nan
Yasappea of this order under 28 U.S.C. § 1292(a)(1): "[T]he courts
of appeals shall have jurisdiction of appealsfrom .. . [i]nterlocutory
orders of thedistrict courts .. . . granting . . . injunctions.. . . ."

Second, Nan Y a seeks to appeal the district court's denial of its
summary judgment motion. Nan Y a correctly acknowledges that this
order is neither afina order (and thus appealable under 28 U.S.C.
§1291) nor a"collateral order" (and thus appealable under Cohen v.
Beneficial Industrial Loan Corp., 337 U.S. 541, 546 (1949)). The dis-
trict court also refused to certify thisinterlocutory order for immedi-
ate appeal under 28 U.S.C. § 1292(b). Nan Y ainstead asks that we
review the order denying summary judgment under the doctrine of
pendent jurisdiction. We have held that when we have jurisdiction
over oneissuein an appeal, we may aso, if we choose, review sepa-
rate, otherwise non-appealable issuesin that case"which are reason-
ably related [to the appealable order] when that review will advance
the litigation or avoid further appeals.” O'Bar v. Pinion, 953 F.2d 74,
80 (4th Cir. 1991). The decision to exercise pendent jurisdiction over
such issuesis purely discretionary. DiMeglio v. Haines, 45 F.3d 790,
808 (4th Cir. 1995).

More recently, our ability to exercise pendent jurisdiction has come
into question. See Garraghty v. Commonwealth, 52 F.3d 1274, 1279
n.5 (4th Cir. 1995) (noting that Swint v. Chambers County
Commission, 514 U.S. 35 (1995), makes it "unclear whether an appel-
late court has any “pendent appellate jurisdiction’ over claimslike
[those presented in Garraghty]."). We need not resolve this question
today; given our disposition of the appealed injunction order, addi-
tional review of the summary judgment order would neither "advance
the litigation" nor "avoid further appeals.” O'Bar, 953 F.2d at 80.
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Accordingly, even if we may exercise pendent jurisdiction over Nan
Ydsappea of the summary judgment order, we decline to do so.

Nan Yaargues that the district court erred in granting the injunc-
tion because Hoechst has no chance of succeeding on its underlying
misappropriation claim. More specificaly, Nan Y a contends that
Hoechst's misappropriation claim must fail because: (1) the In-Line
Technology is no longer atrade secret and (2) the claim is barred by
the statute of limitations. We review the district court's injunction
order for abuse of discretion. Lowery v. Circuit City Stores, Inc., 158
F.3d 742, 766 (4th Cir. 1998).

Well-established rules guide a district court's decision asto

whether to issue an injunction. In reaching this decision, the district
court must balance the hardships likely to befall the partiesif the
injunction is, or is not, granted. Blackwelder Furniture Co. v. Seilig
Mfq. Co., 550 F.2d 189, 196 (4th Cir. 1977). Proper balancing of
hardships requires the district court to weigh the relative importance
of four factors:

(1) the likelihood of irreparable harm to the plaintiff if the
preliminary injunction is denied;

(2) the likelihood of harm to the defendant if the requested
relief is granted,

(3) the likelihood that the plaintiff will succeed on the mer-
its, and

(4) the public interest.
Manning v. Hunt, 119 F.3d 254, 263 (4th Cir. 1997) (quoting Rum

Creek Coal Sales, Inc. v. Caperton, 926 F.2d 353, 359 (4th Cir.
1991)).

Comparing the first two of these factorsis the crucid first stepin
this analysis. Blackwelder, 550 F.2d at 196. If, after making this com-
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parison, the district court concludes that the balance of potential hard-
ships favors the plaintiff, then "it is enough that grave or serious
questions are presented; and plaintiff need not show alikelihood of
success.”" 1d. Nevertheless, whereit islegally impossible for a plain-
tiff to succeed on the merits of its underlying claim, the district court
may not grant the requested injunction, no matter how severe or irrep-
arable an injury the plaintiff may otherwise suffer. Texasv. Seatrain
Int'l, S.A., 518 F.2d 175, 180 (5th Cir. 1975). This concept is the cor-
nerstone of Nan Y asfirst argument.

A.

Nan Yamaintains that Hoechst's misappropriation claim is

doomed because Hoechst's In-Line Technology lost its trade-secret
status when the Cheil Document was inadvertently filed unsealed and
remained in the district court's public files for severa months. We
disagree with Nan Y a's premise that the Cheil Document's presence
in the district court's public files necessarily destroyed its secrecy. As
aresult, weregject Nan Y a's conclusion that the injunction was, for
this reason, improper.

South Carolina's version of the Uniform Trade Secrets Act (the

Act) permits the owner of a "trade secret” to seek an injunction and
other remedies against any person who "misappropriates’ that secret.
"Trade secrets" include:

[IInformation . . . that (i) derives independent economic
value. . . from not being generally known to, and not being
readily ascertainable by proper means by, other persons who
can obtain economic value from its disclosure or use, and
(ii) isthe subject of efforts that are reasonable under the cir-
cumstances to maintain its secrecy.

S.C. Code Ann § 39-8-1 (Law Co-op. 1996) (repesled 1997).1

1 The operative version of the Act, which applied to violations occur-
ring between June 15, 1992 and June 30, 1997, was replaced by arevised
version that was effective as of July 1, 1997. Because Hoechst alleges
that its claim arises from acts that occurred in 1994, the now-repeal ed
version of the Act is applicable.
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A trade secret can be "misappropriated” in various ways. Here,
Hoechst claims that, because Nan Y a knew that Rogers had a duty not
to disclose the In-Line Technology, Nan Y as use of that information
after buying it from Rogers was a misappropriation under § 39-8-
1(2)(ii)(B)(I11). This provision defines misappropriation as follows:

use of atrade secret of another without express or implied
consent by apersonwho . . . at thetime of . . . use, knew

or had reason to know that his knowledge of the trade secret
was. . . derived from or through a person who owed a duty
to the person seeking relief to maintain its secrecy or limit
itsuse. . ..

In response, Nan Y aargues that the In-Line Technology cannot be
atrade secret because the Cheil Document, which described this tech-
nology, was filed unsealed and remained in the district court's public
records. Nan Y a contends that the In-Line Technology thus became
"readily ascertainable by proper means," including by copying the
Cheil Document from the district court's files.

No South Carolina court has addressed the question of whether the
unsealed filing of adocument automatically destroys the trade-secret
status of any information it contains. Accordingly, in predicting how
the South Carolina Supreme Court would decide this matter, we may
seek guidance from al available sources, including decisions from
other jurisdictions. Stephan v. Rocky Mountain Chocolate Factory,
Inc., 129 F.3d 414, 417 (7th Cir. 1997). While a number of cases have
dealt with the disclosure of trade secretsin public court files, none
holds that such disclosure, when unaccompanied by evidence of fur-
ther publication, automatically destroys the "secrecy” of that secret.

Thereis no doubt that, in order to be protected as a trade secret,

the information in question "must be secret, and must not be of public
knowledge or of a general knowledge in the trade or business."
Kewanee Qil Co. v. Bicron Corp., 416 U.S. 470, 475 (1974). Still,
most courts and commentators have not treated the secrecy require-
ment as an absolute, but as a relative concept. Plastic & Metal Fabri-
catorsv. Roy, 303 A.2d 725, 731 (Conn. 1972) ("absolute secrecy is
not essential"); 1 Roger M. Milgrim, Milgrim on Trade Secrets
§1.07[2] (1998) ("The prevailing . .. school isthat secrecy need be
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but relative."); Richard E. Day, Protection of Trade Secretsin South
Caralina, 42 S.C. L. Rev. 689, 696-97 (1991) ("Absolute secrecy is
not required to preserve atrade secret . . . ."). Asaresult, courts
addressing this fact-intensive issue have regarded the unsealed filing
of adocument as a single, non-dispositive factor to be weighed in
determining whether the document's contents remain a trade secret.
E.g., Jackson v. Hammer, 653 N.E.2d 809, 816 (I1I. App. 1995)
(attaching customer list as exhibit to unsealed affidavit is one of sev-
eral actsthat destroyed trade-secret status of customer list).

With these principles in mind, some courts have embraced the rule
that disclosure of information solely in a court's records will not,
absent evidence of further publication, destroy the trade-secret status
of that information. Gates Rubber Co. v. Bando Chem. Indus,, Ltd.,

9 F.3d 823, 849 (10th Cir. 1993); Religious Technology Ctr. v. Net-
com On-Line Comm. Servs., Inc., 923 F. Supp. 1231, 1255 (N.D. Cal.
1995); see also Roy, 303 A.2d at 731 (attaching copy of trade secret
to filed, unsealed affidavit did not, by itself, destroy secrecy). Asone
court explained, thisis acommon-sense rule grounded in the practi-
calities of trade secret litigation:

The contrary result would mean that if documents were ever
filed without a sealing order, even for a short time, the court
would not be able to decide that they should be sealed
because the documents would have lost their potential trade
secret status by virtue of the temporary unsealing. The only
fair result would be to allow trade secret status for works
that are otherwise protectabl e as trade secrets unless they
were somehow made generally available to the public dur-
ing the period they were unsealed, such as by publication.

Netcom, 923 F. Supp. at 1254; see also Jochimsv. Isuzu Motors, Ltd.,
151 F.R.D. 338, 342 (S.D. lowa 1993) ("[T]he public good would be
substantially disserved if the introduction of adocument in acivil trial
deprived it of its otherwise confidential status.").

The district court for the Eastern District of Virginiareached a
decision consistent with thisrule in Religious Technology Center v.
Lerma, 908 F. Supp. 1362 (E.D. Va. 1995). In Lerma, a company
affiliated with the Church of Scientology sued the Washington Post
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for misappropriating and publishing portions of that church's"Ad-
vanced Technology Works," which the church claims contained its
trade secrets. In response, the Post argued that the Advanced Technol-
ogy Works were not trade secrets when it obtained copies of them,
because (1) they had been in apublic court file for twenty-eight
months and (2) they had been published on the Internet. |d. at 1368.

In holding that the Advanced Technology works were not trade
secrets when the Post acquired them, the court specifically relied on
both of these factors. First, it noted that the documents' extended
presence in the court's public files--from which the Post had

obtained its own copy--made them no longer secret. Id. Importantly,
though, the court reasoned that the documents' posting on the Internet
was "[0]f even more significance" than their extended presence in
public records: " posting works to the Internet makes them "generally
known™' at least to the relevant people interested in the news group."
1d. (quoting Netcom, 923 F. Supp. at 1256). As aresult, the court cor-
rectly found that information which had been both disclosed in public
court files and made "generally known" by Internet publication had
lost its trade secret status. 1d.

In this case, there is no suggestion that the Cheil Document was
published, only that it was present in the district court's public files.
We hold that, under the Act, this presence in the district court's public
files, in and of itsalf, did not make the information contained in the
document "generally known" for purposes of the Act.

Neither did the filing of this document render the In-Line Technol -
ogy "readily ascertainable by proper means,” asthat phraseisused in
the Act. The comment to § 39-8-1 of the Act suggests the types of
disclosures that render information "readily ascertainable”: "Informa-
tion isreadily ascertainableif it is available in trade journals, refer-
ence books, or published materials." § 39-8-1 cmt. Such widely-
disseminated sources are, we believe, qualitatively different from the
files of asingle district court. Further, commentators suggest that a
lone competitor's discovery of atrade secret through proper means
does not automatically render that secret unprotectable. 1 Milgrim on
Trade Secrets, at § 1.07[1] (That information may be identified in
public domain or reverse-engineered does not revoke its status as a
trade secret); Day, Protection of Trade Secretsin South Caroling, at
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697 ("[P]rotection is not lost simply because one, among many com-
petitors may learn the secret by proper means. .. .").

Accordingly, the public filing of the Cheil Document does not nec-
essarily destroy the secrecy of the In-Line Technology, even though
Nan Y a properly discovered that document in preparation of this law-
suit. We emphasize, that, in so ruling, we do not conclusively deter-
mine the ultimate issue here: whether the In-Line Technology remains
atrade secret. Thisis afact-intensive question to be resolved upon
trial. We simply hold that Hoechst is not legally precluded from suc-
ceeding on the merits of its misappropriation claim solely because the
Cheil Document was publicly filed.

B.

Nan Yanext argues that Hoechst cannot succeed on the merits of

its misappropriation claim because it is barred by the applicable stat-
ute of limitations. Consequently, Nan Y a contends that the district
court's injunction order was substantively improper. Because Hoech-
st's claim was not time-barred, we reject this argument.

The Act requires plaintiffs to bring their misappropriation claims
"within three years after the misappropriation is discovered or by the
exercise of reasonable diligence should have been discovered.” S.C.
Code Ann. § 39-8-6 (Law Co-op. 1996) (repesled 1997). Asdis-
cussed above, actionable misappropriation includes not only the
direct, improper acquisition of a secret, but also the use of that trade
secret by athird party who knows or should know that the person
from whom he or she learned the trade secret had disclosed it in viola-
tion of aduty to keep the secret confidential.§ 39-8-1(2)(B)(l11).
Reading these two sections of the Act together, a plaintiff wishing to
sue for misappropriation under § 39-8-1(2)(B)(I11) must sue within
three years after receiving actual or constructive notice that the defen-
dant, who acquired the secret through another's breach of confidenti-
ality, had used the trade secret.

Here, Hoechst aleges that Nan Y a misappropriated Hoechst's In-
Line Technology by using that technology after acquiring it from
John Rogers, who, Hoechst claims, sold the information to Nan Ya
in violation of his confidentiality agreement with Hoechst. If Nan
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Y d's alleged misappropriation occurred less than three years before
September 16, 1996--the date on which Hoechst filed its complaint
against Nan Y a--then the complaint was filed within the Act's limita-
tions period. Hoechst claims that Nan Y a paid Rogers for thisinfor-
mation in 1994; if thisistrue, Nan Y a could only have used, and
thereby misappropriated, the technology less than three years before
Hoechst filed its complaint.

Nan Y achallenges this conclusion, arguing that the period of limi-
tations began running when Hoechst became aware of the injury for
which it is suing, not when it learned that Nan Y awas a potential
defendant. See Tollison v. B&JMachinery, 812 F. Supp. 618, 620
(D.S.C. 1993) (under South Carolinalaw, "the important date under
the discovery rule isthe date that the plaintiff discovers the injury, not
the date of the discovery of the identity of another alleged wrong-
doer"). Therelevant injury, Nan Yaargues, is misappropriation of the
In-Line Technology. Because Hoechst sued Rogers for his alleged
misappropriation of thistechnology on Octaober 26, 1992, Nan Ya
argues that Hoechst was aware of the injury caused by the misappro-
priation of the In-Line Technology no later than that date. Thus, Nan
Y a contends that the statute of limitations expired on October 26,
1995, more than ten months before Hoechst filed its complaint against
Nan Ya

While Nan Y a's argument would be persuasive if Hoechst were

suing Nan Y a based on the injury caused by Rogerssinitial mis-
appropriation of the In-Line Technology, that is not the basis of
Hoechst's current suit. Instead, Hoechst alleges that Nan Yaitself
misappropriated the technology by buying it from Rogersin 1994 and
using it, thereby causing a second, statutorily-recognized injury. See
§ 39-8-1(2)(b)(111). Accordingly, Hoechst's awareness of Nan Y a's
own alleged misappropriation, not Rogers's misappropriation, trig-
gered the limitations period.

Similar facts arosein USM Corp. v. Tremco Inc. , 710 F. Supp.
1140, 1143 (N.D. Ohio 1988). In that case, USM sued Tremco for
trade secret misappropriation, alleging that Tremco had acquired
USM's trade secrets from USM's former employees. In response,
Tremco argued that Ohio's applicable limitations period--four years
--began running when the former employees themselves misappro-
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priated the trade secret, not when the employees passed it on to
Tremco. Because the employees original misappropriation occurred
more than four years before USM filed suit against it, Tremco urged
that USM's complaint was time-barred.

The district court disagreed. It held that, under Ohio law, misappro-
priation occurs when athird party acquires atrade secret that it knows
has been misappropriated by the person from who the third party
acquiresit. Id. at 1143. Accordingly, the court concluded that Trem-
co's own acquisition of the trade secret had started a new limitations
period: "The wrong occurred when Tremco knowingly acquired
USM's alleged trade secrets. . . ." 1d.

Like the Ohio law at issue in USM, the Act recognizes that athird
party's use of atrade secret acquired through the discloser's breach

of confidentiality is a separate, actionable wrong.8§ 39-8-1(2)(ii)
(B)(I11). Consistent with the USM court's reasoning and the text of the
Act, then, we reject Nan Y as argument that the only injury for which
Hoechst could sue occurred when Rogers himself misappropriated the
In-Line Technology. Instead, Nan Y as own receipt and use of the In-
Line Technology would constitute a separate, actionable injury, thus
would trigger an independent, three-year limitations period when
Hoechst "knew or had reason to know" of this transaction.2

Consequently, we reject Nan Y as contention that Hoechst's com-
plaint is time-barred, thus could not support its motion for an injunc-
tion.

2 Nan Yaalso points out that, in the Rogers pleadings, Hoechst alleged
that Rogers had disclosed the In-Line Technology to Nan Y a, aswell as
Cheil, in 1992. Nan Ya cites this as an additional reason why the statute
of limitations should have expired against it in 1995. Hoechst argues
that, during discovery in the Rogers matter, it found out that Rogers sim-
ply had not disclosed the technology to Nan Yain 1992. Thus, Hoechst
points out, its suit against Rogers went to trial on the theory that Rogers
had disclosed the information only to Cheil in 1992. Furthermore, Nan
Y adoes not admit receiving the In-Line Technology from Rogersin
1992, and all evidence submitted in this case suggest that Rogers dis-
closed the In-Line Technology to Nan Y a, if at all, no earlier than 1994.
Asaresult, Hoechst's retracted allegation that Nan Y ahad received the
technology in 1992 is of no significance here.
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V.

Nan Yanext argues that the injunction must be vacated because the
district court (1) failed to fix abond and (2) did not follow proper pro-
cedures in connection with issuing the injunction. Because we agree
with Nan Yathat the district court erred in failing to fix abond, we
remand the case for further proceedings, with instructions for the dis-
trict court to fix an appropriate bond. Further, if the district court sees
fit to continue the injunction as a preliminary injunction, it must sup-
port any ensuing order with appropriate findings and conclusions, as
required by Federal Rule of Civil Procedure 52(a).

A.

Nan Yafirst protests the district court's failure to require Hoechst
to post a bond as security for the injunction. As Nan Y a points out,
the district court not only failed to require a bond, it ignored alto-
gether the issue of security for the injunction.

A district court must fix abond whenever it grants a preliminary
injunction or restraining order:

No restraining order or preliminary injunction shall issue
except upon the giving of security by the applicant, in such
sum as the court deems proper, for the payment of such
costs and damages as may be incurred or suffered by any
party who is found to have been wrongfully enjoined or
restrained.

Fed. R. Civ. P. 65(c). Thisruleis mandatory and unambiguous.
District 17, UMWA v. A&M Trucking, Inc., 991 F.2d 108, 110 (4th
Cir. 1993). Although the district court has discretion to set the bond
amount "in such sum as the court deems proper,” it is not free to dis-
regard the bond requirement altogether. In view of the clear language
of Rule 65(c), failure to require a bond upon issuing injunctive relief
isreversible error. 1d.

Should the district court, on remand, grant Hoechst's request to
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continue injunctive relief, it must require Hoechst to post an appropri-
ate bond.3

B.

Nan Y afurther challenges various procedural and substantive
aspects of the injunction order.4 These challenges include Nan Yas
contention that by granting Hoechst relief that was broader in scope
than the relief requested by Hoechst and addressed by the parties dur-
ing the emergency hearing, the district court violated Nan Y as due
process rights. While we need not resolve the constitutional aspects
of thisissue, Nan Y a's argument does highlight a set of procedural
errors--and related substantive errors--that the district court should
address on remand.

3 Infixing the amount of an injunction bond, the district court should

be guided by the purpose underlying Rule 65(c), which isto provide a
mechanism for reimbursing an enjoined party for harm it suffersasa
result of an improvidently issued injunction or restraining order. The
amount of the bond, then, ordinarily depends on the gravity of the poten-
tial harm to the enjoined party:

[T]he judge usually will fix security in an amount that covers the
potential incidental and consequential costs aswell as either the
losses the unjustly enjoined or restrained party will suffer during
the period he is prohibited from engaging in certain activities or
the complainant's unjust enrichment caused by his adversary
being improperly enjoined or restrained.

11A Charles Alan Wright et al., Federal Practice & Procedure § 2954,
at 292 (2d ed. 1995). Where the district court determines that the risk of
harm is remote, or that the circumstances otherwise warrant it, the court
may fix the amount of the bond accordingly. In some circumstances, a
nominal bond may suffice. See, e.q., International Controls Corp. v.
Vesco, 490 U.S. 1334 (2d Cir. 1974) (approving district court's fixing
bond amount at zero in the absence of evidence regarding likelihood of
harm).

4 Nan Y a contends that the injunction order is erroneous because it (1)
fails to properly balance the hardships between the parties, (2) granted
relief beyond that requested by Hoechst or discussed by the parties dur-
ing the emergency hearing, (3) denied Nan Y aits due process rights by
granting relief that the parties did not request or discuss, and (4) is
against the public interest.
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The appropriateness of procedures followed in issuing injunctive
relief depends on the specific type of relief being granted. Specifi-
caly, Federal Rule of Civil Procedure 65(a)(1) prohibits the issuance
of apreliminary injunction "without notice to the adverse party."
Although Rule 65(a)(1) does not specify what length of noticeis
required, the Supreme Court has explained that the defendant must be
"given afair opportunity to oppose the application and to prepare for
such opposition." Granny Goose Foods, Inc. v. Brotherhood of Team-
sters & Auto Truck Drivers Local No. 70, 415 U.S. 423,433 n. 7
(1974). Notice on the day of the preliminary injunction hearing itself
does not satisfy Rule 65(a)(1). 1d. By contrast, temporary restraining
orders may be issued without full notice, even, under certain circum-
stances, ex parte. Fed. R. Civ. P. 65(b).

This difference in procedure derives from the different functions
performed by temporary restraining orders and preliminary injunc-
tions. While a preliminary injunction preserves the status quo pending
afinal trial on the merits, atemporary restraining order isintended to
preserve the status quo only until a preliminary injunction hearing can
be held: "[U]nder federal law [temporary restraining orders] should be
restricted to serving their underlying purpose of preserving the status
quo and preventing irreparable harm just so long asis necessary to
hold a hearing, and no longer." Granny Goose , 415 U.S. at 439.

Consequently, temporary restraining orders are of limited duration,
not--like preliminary injunctions--of indefinite duration. The usua
rule, then, isthat if atemporary restraining order is continued indefi-
nitely, it will be evaluated on appedl asif it were a preliminary injunc-
tion. National Mediation Bd. v. Airline Pilots Assn Int'l, 323 F.2d
305 (D.C. Cir. 1963); Simsv. Greene, 160 F.2d 512 (3d Cir. 1947).
If it does not meet the requirements of a preliminary injunction--for
example, if it is not supported by factual findings and legal conclu-
sions as required by Federal Rule of Civil Procedure 52(a)--it will be
invalidated on appeal. Granny Goose, 415 U.S. at 443 n. 17; National
Mediation Board, 323 F.2d at 306.

In this case, neither the district court nor either party has specifi-
caly identified the August 29, 1997 order as either atemporary
restraining order or as a preliminary injunction; the order itself is sim-
ply entitled "Order and Injunction." But the notice procedure that the
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district court required here--tel ephonic notice, apparently on the day
of the hearing itself--ordinarily would be proper only for atemporary
restraining order. See Granny Goose, 415 U.S. at 433 n.7
("[1]nformal, same-day notice, desirable though it may be before a
restraining order isissued, is no substitute for the more thorough
notice regquirements which must be satisfied to obtain a preliminary
injunction of potentially unlimited duration."). Accordingly, the
"Order and Injunction” was valid only if issued as atemporary
restraining order.

As explained above, restraining orders may be issued only for a
limited duration. The August 29, 1997, order specifies no such dura
tion and has now been in effect for over eighteen months, far beyond
the permissible duration for arestraining order. See Fed. R. Civ. P.
65(b). As aresult, we must, for purposes of this appeal, evaluate the
order asif it were a preliminary injunction. See National Mediation
Board, 323 F.2d at 305 (treating over-extended restraining order as a
preliminary injunction).

Asapreliminary injunction, the August 29, 1997, order is subject

to Federal Rule of Civil Procedure 52(a). Thisrule requires a district
court to give afull, written explanation supporting its preliminary
injunction order: "[1]n granting or refusing interlocutory injunctions
the court shall . . . set forth the findings of fact and conclusions of law
which constitute the grounds for its actions." Requiring trial courtsto
explain their injunction orders serves at |east two important purposes.
First, it allows the parties to better understand the reasons for the
court's actions. See Public Serv. Comm'n v. Wisconsin Tel. Co., 289
U.S. 67, 69 (1933) (statement of grounds for adecision isimportant
"asan aid to litigants").

Second, awritten explanation of the district court's reasoning per-
mits an appellate court to meaningfully review that decision. We have
echoed the Supreme Court in emphasizing this critical policy: "It is
of the highest importance to a proper review of the action of a court
in granting or refusing a preliminary injunction that there should be
fair compliance with Rule 52(a) of the Rules of Civil Procedure. . . ."
Mayo v. Lakeland Highlands Canning Co., 309 U.S. 310, 316 (1940);
accord First Citizens Bank & Trust Co. v. Camp, 432 F.2d 481, 484
(4th Cir. 1970) (quoting Mayo on this point). In the absence of the
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explanation required by Rule 52(a), we will normally be unable to
determine whether the district court, for example, properly balanced
the parties’ probable hardships or whether it carefully tailored its rem-
edy to protect only against the particular, threatened injury it had
identified.

The August 29, 1997 order does not measure up to the require-

ments of Rule 52(a). In fact, the order makes no significant factual
findings and states only that the court deems the issuance of the
injunction "necessary and proper.” J.A. 116. The order addresses none
of the relevant hardship-balancing factors.5 Because the district
court's order is not properly supported, it cannot be further extended.
See Granny Goose, 415 U.S. at 443 n.17 ("Where atemporary
restraining order has been continued beyond the time limits permitted
under Rule 65(b), and where the required findings of fact and conclu-
sions of law have not been set forth, the order isinvalid.").

On remand, then, the district court must, after conducting a hearing
in accordance with Rule 65(a), issue a properly-supported decision,
asrequired by Rule 52(a).

C.

Although we must remand this case for various additional proceed-
ings, we leave the injunction intact pending the district court's deci-
sion on remand. See United Statesv. Cohen, 152 F.3d 321, 326 (4th
Cir. 1998) (leaving defective injunction order intact on remand to per-
mit further fact-findings); Rosen v. Siegel, 106 F.3d 28, 33 (2d Cir.
1997) (same). We do not intend this measure as a suggestion asto
how the district court should rule on remand; we simply conclude that
it is prudent to maintain the status quo pending the district court's
reconsideration of itsinjunction ruling.

5 The district court's analysis in support of its decision denying Nan

Y ds request for astay of the injunction pending appeal cannot serve as
substitutes for the findings required by Rule 52(a). As we have explained
in Blackwelder, the standard applicable in a decision granting or denying
an injunction is different from that applied to arequest for stay pending
appeal. 550 F.2d at 193-94.
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V.

Wergject Nan Y a's argument that the public filing of the Cheil
Document, in and of itself, necessarily destroyed the trade secret sta-
tus of al information disclosed in that document. Additionaly, the
record does not support Nan Y as contention that the statute of limita-
tions has run as to Hoechst's misappropriation claim. However,
because the district court (1) failed to fix abond as required by Rule
65(c) and (2) failed to comply with the requirements of Rule 52(a),
we must remand this appeal for further proceedings consistent with
this opinion.

REMANDED
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