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OPINION
PER CURIAM:

Lenard Footland appeals the district court’s order granting sum-
mary judgment for William M. Daley, Secretary of Commerce, in his
gender and race discrimination action brought pursuant to Title VII
of the Civil Rights Act of 1964, 42 U.S.C.A. 8§ 2000e to 2000e-17
(West 1994 & Supp. 2000). Upon de novo review, we affirm.

Footland is a Caucasian male who unsuccessfully sought the posi-
tion of Administrative Patent Judge ("APJ") with the United States
Patent and Trademark Office Board of Patent Appeals and Interfer-
ences ("PTO"). Footland alleges the PTO hired a less qualified
African-American female for the position, in violation of Title VII.
The district court determined that Footland failed to establish a prima
facie case of gender or race discrimination and that, moreover, Foot-
land did not show that the PTO’s reason for hiring the African-
American female was pretextual.

We review an award of summary judgment de novo. See Higgins
v. DuPont de Nemours & Co., 863 F.2d 1162, 1167 (4th Cir. 1988).
Summary judgment is appropriate only if there are no material facts
in dispute and the moving party is entitled to judgment as a matter of
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law. See Fed. R. Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317,
322 (1986). This court must view the evidence in the light most favor-
able to the non-moving party. See Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 255 (1986).

In a case where an employment position is filled in an allegedly
discriminatory manner, a plaintiff must ultimately show that he or she
was subject to an adverse employment action that was more likely
than not motivated by plaintiff’s gender or race. See Evans v. Tech-
nologies Applications & Serv. Co., 80 F.3d 954, 959-60 (4th Cir.
1996). A plaintiff raises an inference of reverse discrimination when
he proves the following: (1) he belongs to a protected class; (2) he
applied for and was qualified for a job; (3) he was rejected for the job;
and (4) he was rejected under circumstances giving rise to an infer-
ence of unlawful discrimination. See id. If the plaintiff succeeds in
showing a prima facie case, the burden shifts to the defendant to show
a legitimate, nondiscriminatory reason for the challenged decision.
See Page v. Bolger, 645 F.2d 227, 230-31 (4th Cir. 1981). If the
defendant carries this burden, the plaintiff ordinarily must show the
proffered reasons were a pretext for discrimination. See Texas Dep’t
of Community Affairs v. Burdine, 450 U.S. 248, 256 (1981). The
plaintiff may establish pretext by demonstrating that "the employer’s
proffered explanation is unworthy of credence,” and the trier of fact,
in evaluating whether such explanation is pretextual, may consider
"the evidence establishing the plaintiff’s prima facie case ‘and infer-
ences properly drawn therefrom[.]’" Reeves v. Sanderson Plumbing
Products, Inc., 120 S.Ct. 2097, 206 (2000), quoting Burdine, 450 U.S.
at 255-56.

Footland failed to establish a prima facie case because he failed to
show that the circumstances surrounding selection of the mechanical
APJ positions gave rise to an inference of unlawful discrimination.
The PTO’s evaluation panel ranked each candidate based upon expe-
rience, education, writing ability, supervisory appraisal, and special
recognition. The African-American female ranked higher than Foot-
land, as did four other white males. Thus, Footland did not even
receive a ranking that placed him in the category of applicants who
received interviews. Contrary to Footland’s allegations, there is no
evidence suggesting the mechanical APJ was selected based on a
diversity policy favoring the hiring and/or promotion of minority
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females over white males. Thus, we find summary judgment was
appropriately granted for the PTO on Footland’s claim of race and
gender discrimination.

Because Footland raises for the first time on appeal his claim that
the district court abused its discretion by conducting the hearing on
the PTO’s motion for summary judgment and rendering its decision
on the same day Footland received a supplemental discovery response
from the PTO, we review this claim for plain error. See United States
v. Olano, 507 U.S. 725, 732 (1993). To establish plain error, Footland
must show: (1) there was an error; (2) the error was plain or clear
under current law; (3) the error affected substantial rights so as to
prejudice him; and (4) the error seriously affected the fairness, integ-
rity, or public reputation of the judicial proceedings. Id. at 732. We
find no prejudice resulted from the district court’s ruling on the
PTO’s motion for summary judgment on the day Footland received
a supplemental discovery response. Footland did not object to going
forward with the hearing, and the discovery document, Kunin’s Per-
formance Appraisal, did not contain evidence that would have pre-
cluded the grant of summary judgment. Therefore, Footland fails to
show he was prejudiced by the district court’s ruling.

Accordingly, we affirm the award of summary judgment in favor
of the Appellee. We deny Footland’s motion to strike the Appellee’s
informal brief because the brief was served in accordance with 4th
Cir. R. 25(d). We dispense with oral argument because the facts and
legal issues are adequately presented in the materials before the court
and argument would not significantly aid the decision process.

AFFIRMED



