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PER CURI AM

Mark A. Henrikson (plaintiff) appeals the district court’s
order granting First Union National Bank, et al. (defendants)
sumary judgnent on plaintiff’s breach of contract, interference
wi th econom c rel ati onshi ps, conversion, trespass, and viol ati on of
South Carolina Unfair Trade Practices Act clainms. W affirmin
part, vacate in part, and remand with instructions.

l.

The followng is a part of the opinion of the district court,
with its footnotes nunbered [DC], stating facts which were before
the district court.

In 1993, Plaintiff applied for a loan from The Money
Source [or Money Store] for his hone in Las Vegas, Nevada
Plaintiff and Defendants executed a note for $67,800.00 to be
paid at a rate of 9.5% interest for 30 years. The note was
secured by a deed of trust establishing that the property
woul d serve as collateral for the note. Plaintiff was to nmake
nont hly paynments of $570.10 by the tenth day of that nonth
begi nning in Cctober 1993.

Plaintiff was often delinquent in his paynents from
Decenber of 1993 until Defendants foreclosed on the property
in Cctober of 1996. By March of 1996, he had fallen five
nonths behind in his paynments. At that tine, Defendants
transferred Plaintiff’s file to John Synons in its forecl osure
depart nent. Def endants issued a Notice of Default and
El ection to Sell Under Deed of Trust and sent this notice by
certified mail to the property address on or before April 5,
1996. Apparently, Plaintiff no longer lived in the Las Vegas
home havi ng noved to Charl eston, South Carolina. However, he
was renting the property during this period.

Accordi ng to a conputer mai ntai ned chronol ogy referred to
as “TPLS Comments” Synons spoke with Plaintiff on severa
occasions regarding his delinquency. Plaintiff made an
attenpt to renedy the situation beginning in June by making
four paynments reducing his delinquency to four paynents in a
arrears. However, Plaintiff failed to make any paynents in
July or August 1996.



Def endants issued a Notice of Trustee's Sale and sent
this notice by certified mail to the Las Vegas property on
August 13, 1996. The forecl osure sale was set for Septenber
6, 1996. Synons spoke with Plaintiff in August regarding the
account. The two worked out a paynent plan and the schedul ed
forecl osure was postponed till Cctober. However, the details
of that plan are disputed. Plaintiff contends that he entered
into an oral foreclosure agreenent which entailed Plaintiff
maki ng doubl e nortgage paynents per nonth by the |ast day of
each nonth until his account was current. Plaintiff further
contends that this agreenment was nenorialized in witing by
t he forbearance agreenent dated Decenber 4, 1996. (Pl.’'s Ex.
1). Defendants contend Plaintiff conmtted to nake two full
paynments by Septenber 5, 1996 and another by Septenber 22
then two paynents every nonth until the account was current.?

[ DC1] The TPLS comments, relied on heavily by both parties,
denonstrate the confusion as to the details of the
paynment arrangenent. For exanple, one entry states
that Plaintiff knew he nust nmake two full paynents by
Septenber 5, 1996 and anot her by Septenber 22. (Def.’s
Ex. H 8/26/96). However, in a later entry Synons
stated he was “lucky” he postponed the sal e because
Plaintiff did make full two paynents, (Def.’s Ex. H
9/15/96). Still, another entry states that Plaintiff
must make anot her paynent by October 24, 1996 before
t he schedul ed date for sale because Plaintiff’s
“forecl osure had been postponed too nany tines
al ready,” (Def.’s Ex. H, 10/15/96).

Furt hernore, when Defendants consi dered rescinding the
sal e which took place in Cctober, a Novenmber 22, 1996
entry notes that the property was sold in QOctober but
paynents were made after that date. (Def.’s Ex. H,
11/22/96.) Further, the entry states “therefore our
sale invalid [sic],” and the account was reopened so
t hat Defendants could foll ow whether Plaintiff would
make two paynents per nonth. (1d.) On Decenber 4,
1996, the entry states:

W will give customer benefit of the doubt, he had
made previous [paynent] arrangenents [wi th] Synon
to pay [two full paynents per nonth]. He has
adhered to this, we [received] [two full paynents]
in 9/96, 10/96, & 11/96 all by end of the nonth.
Prepared [forbearance agreenent] stipulating we
will agree to [two full paynments per nonth] to be
[received] by the last day of [nonth] until
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The district court concluded that defendants were estopped
from asserting a statute of limtations defense, which we affirm
for the reasons stated by the district court. But it granted
summary judgnent for defendants nonetheless since it found The
Money Store had foreclosed on the property in |late Cctober and
directed a sale of the sane by the trustee, thus the Money Store
had no right to make the forbearance agreenent signed Decenber 4
which it held did not relate back to the oral agreenment nade
bet ween the parties in August/ Septenber.? 1t also held the oral
agreenent did not satisfy Nevada’'s statute of frauds.

W review de novo a district court’s grant of sumary

judgment. Murrell v. COcean Mecca Mditel, Inc., 262 F.3d 253, 256
(4th Cr. 2001). Wen considering the nonnoving party’s evidence,
the court nust draw all reasonable inferences in his favor.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986).

.
The first issue is whether plaintiff conplied with South

Carolina s three-year statute of limtations under S.C. Code Ann

account is current.
(Def.’s Ex. H, 12/4/96.)
2 W note that the oral agreenent took place in | ate August
or early Septenber. The district court used both in its opinion,
we follow the parties | ead and use Septenber.
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8 15-3-530 (1997). As the district court correctly found, the
defendants are estopped from claimng a statute of limtations
defense since plaintiff was led to believe by defendants that
Charl otte was the proper |ocation for acceptance of service.

The second issue is whether the forbearance agreenent
menorialized the Septenber oral agreenent between Synons and
plaintiff, and noreover, whether it satisfied the statute of
frauds. The district court stated,

Wiile the court recognizes that this [forbearance]
agreenent is signed by a representative of Defendant and the
details of the paynent plan in the witten agreenent
apparently coincide with Plaintiff’s version of the paynent
plan ... the Decenber 4 agreenent does not relate back to
boot strap any agreenents nmade before the sale, Plaintiff is
left only with the oral agreenent he contends established that
he was required to nake two paynents per nonth until current.

W t hink, however, there is a genuine issue of material fact as to
whet her the Decenber 4 forbearance agreenent nenorialized the
Sept enber oral agreenent, thereby satisfying the statute of frauds
and precluding summary judgenent. Drawi ng a reasonable inference
fromplaintiff’s proffered evidence, we believe that a jury could
find an oral agreenent between plaintiff and defendant in

Sept enber, which was nenorialized in Decenber by the witten

f or bearance agreenent,?® satisfying the statute of frauds.

3 See attached Forbearance Agreenent.
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The forbearance agreenment conplies with Nevada’'s statute of
frauds. Nev. Rev. Stat. Ann. 8111.205 states, in pertinent part,
t hat :

No estate or interest in lands, other than for | eases for

a termnot exceeding 1 year, nor any trust or power over or

concerning | ands, or in any manner relating thereto, shall be

created, granted, assigned, surrendered or declared after

Decenber 2, 1861, unless by act operation of |law, or by deed

or conveyance, in witing, subscribed by the party creating,

granting assigning, surrendering or declaring the sane, or by
his | awmful agent thereunto authorized in witing.
Nev. Rev. Stat. Ann. 8111. 210 provides:
Every contract for the leasing for a | onger period than

1 year, or for the sale of any lands, or any interest in

| ands, shall be void unless the contract, or sone note or

menor andum thereof, expressing the consideration, be in

witing, and be subscribed by the party by whomthe | ease or

sale is to be nade.
As noted by the Nevada Court, the nenoranda nust adequately
describe the real property and the ternms nust be sufficiently
definite and certainto create an interest in the property. Butler
v. Lovoll, 620 P.2d 1251, 1253 (N. V. 1980). Here, the forbearance
agreenent satisfies Nevada’'s statute of frauds by providing the
| ocation of the real property, the paynent terns and dates,
possi bl e recourse on default, and the signature of the subscribing
parties agent, Ms. Townsley. The intention of the defendants, as
evidenced by their forbearance agreenent, was to prevent

foreclosure by allowing plaintiff to double his nonthly paynments

until current.



Fi ndi ng the forbearance agreenent satisfied Nevada's statute
of frauds, there is conflicting evidence which creates a genui ne

issue of material fact as to whether the Decenber 4th witing

menorialized the Septenber oral agreenent. Exam nation of the
f orbearance docunment alone illustrates the possibility that it
recalled the Septenber oral agreenent. The witten Decenber

agreenent references QOctober paynents- “Paynents are to begin in
Cctober, 1996, and continuing until account has been brought
conpletely current, and all attorneys’ fees and costs have been
paid.” These paynents, however, had al ready been received by The
Money Store. There was no reason to refer to them unless the
f orbearance agreenent related back to the oral agreenent made in
Septenber. Also, the witten agreenent requires two paynents per
nonth, made no later than the end of each nonth. Plaintiff
conplied with these specific requirenents in Septenber, Cctober

and Novenber. The witten forbearance docunent, however, was not
recei ved until Decenber.* Wth the forbearance agreement referring
to COctober paynents and the plaintiff having conplied with the
terms of the docunent for nonths before its receipt, a genuine
issue of material fact exists as to whether the witten Decenber

4th witing nmenorialized the Septenber oral agreenent.

“* Plaintiff was making paynents pursuant to the terns of the
f or bearance agreenent before receipt of the Decenber 4th witing.
Unli ke the oral forbearance agreenent, which required double
paynents by the end of each nonth, the original note required the
$570. 10 paynent by the 10th day of that nonth.
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Mor eover, because the testinony from the parties may be
conflicting on this issue, and all reasonabl e inferences are to be
taken in the nonnoving party's favor, summary judgenent is not
appropriate. Ms. Townsley, defendant’s enpl oyee, testified that
the October 25, 1996 sale was invalid since the plaintiff had made
two full paynents, in accord with the oral agreenent w th Synons,
in both Septenber, OCctober, and Novenber. In addition, Ms.
Townsl ey, as noted in the Decenber 4th witing®, confirnmed that
def endants woul d “republish the property for sale” if the Decenber
paynments were not nmde.® Synobns also stated he was “lucky” he
post poned the sale scheduled in Septenber because Plaintiff made
two full paynents in that nmonth. Even if contradicted by other
evidence, this testinony illustrates a genuine issue of materi al
fact as to whether the Septenber oral agreenent was nmenori al i zed by

t he Decenber 4th witten forbearance agreenent.’

5 “ANY DEFAULT OF THESE ARRANGEMENTS W LL RESULT I N THE
| MVEDI ATE RETURN TO THE FORECLOSURE ACTION.” See attached
For bear ance agr eenent.

¢ Plaintiff contends that he did not make the Decenber
paynments because defendants decided to stand on the Cctober
forecl osure.

" Synons testified in his deposition:

Q So Ms. Townsley would then have had the authority to

nodi fy and nenorialize in witing what you had entered into

orally?

A Yes.

(Deposition of Synons, Cctober 23, 2000, p.39)
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O equal significance, however, is the case of Summa Corp. V.

G eenspun, 607 P.2d 569 (Nev. 1980). Although Summa Corp. is not

entirely clear that the oral forbearance agreement is within the
statute of frauds.® W wll assume that it is for the nonent.
That case held that an oral agreenent to surrender a secured |lien
under a deed of trust was within the statute of frauds, 607 P.2d at
572-3. Even so, the case held that the oral agreenent to surrender
the lien was not invalidated by the statute of frauds because of
part performance. |In the case at hand, there is no doubt that six
paynents were rmade on the deed of trust during Septenber, Cctober,
and Novenber, 1996, instead of the three which were due under the
deed of trust. This was consistent with the forbearance agreenent,
as admtted by the enployees of The Money Store, Synons and Ms.
Townsl ey, with the only significant difference we can see in this
record is whether any or three paynments were due in Septenber
rather than two paynents, as nade by Henrikson. | ndeed, Ms.
Townsl ey, the enpl oyee of the Money Store, prepared the witing of
Decenber 4th, and Synons, who had initially nade the agreenent,
testified as foll ows:

Q kay. At sone point you, on behalf of The Money

Store, entered into a forbearance agreenent with Mark to

make paynments?

A.  Uh- huh.

8 See Summa Corp. v. Greenspun, 655 P.2d 513 (Nev. 1983) at
514, reciting affirmance of trial court inits entirety.
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Yes? Saying yes for the court reporter?
Yes.
And you had the authority to do that?

Yes.

o >» O > O

And that was a standard part of your job, right?

A. Correct.®
So there is at |least a question of material fact as to whether or
not Henri kson shoul d be al |l owed enforcenent of the oral forbearance
agreenent, even if its provisions are not in witing. The only
guestion as to part perfornmance is whether the six paynents
Henri kson made were as agreed upon, instead of seven paynents,
whi ch Synons argues were agreed upon. The understanding of Ms.
Townsl ey was obvi ously that the Septenber paynents were not under
the forbearance agreenent, but there is no dispute that the
f or bear ance agreenment was nmade. There is also no dispute that six
paynents were made, thus there was evi dence of part perfornmance of
t he forbearance agreenent.

The third i ssue is whet her the defendants retained a | egal or
beneficial interest in the property, providing consideration for
t he Decenber 4 forbearance agreenent. Def endants contend t hat
there was no authority for The Mney Store to enter into the

f orbearance agreenent since the property had been sold and it, in

°® Ms. Townsl ey and Synons were forecl osure specialists of
The Money Store with authority to nake forbearance agreenents.
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turn, retained no interest in the house. “TM5 did not own the
property when it [the Decenber 4th paper] was sent.” Br., p.15.
Assuming the forbearance agreenent did in fact nenorialize the
al | eged Septenber oral agreenent, defendants argue that when they
sold the house any and all rights were transferred to control or
nmodi fy instruments of the indebtedness regarding the property.?°
The argunent goes that while The Money Store may have agreed to a
rescission of the sale, it had no authority to nmke that very
agreenent. Since no rescission was acconplished, defendants cl aim
they had no interest in the property.! The district court agreed
and concluded that “Defendants had actually and justifiably
exercised their rights under the deed of trust by selling the
property and therefore any consideration, in this case Defendants’
forbearance, fail ed. Thus Defendants could not enter into a
f orbearance agreenment in this circunstance until after the sal e had
been rescinded.”

We disagree wth the defendants’ assertion and the district
court’s holding that there is no genuine issue of material fact as
to whether defendants retained a beneficial or legal interest in

the property. Ms. Townsley testified that the Cctober 25, 1996

0 On Cctober, 25, 1996, the trustee’s deed recited that the
property was sold at public auction to the Bank of New York for
$72,907. 11.

1 The Money Store now argues that Ms. Townsl ey was “sinply
m st aken about the ability of TM5S to enter into a forbearance
agreenent....” Br., p.13.
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sal e actual |y deeded the property to the defendants, that they held
t he property, transferred fromtheir forecl osure departnent, inthe
real -estate owned departnent (REO). A part of Ms. Townsley's
deposition foll ows:

Q And when did the sale occur?

A: 10-25-96

REO, what’'s that nean?
Real estate owned.

And what does that nean?

> O 2 O

After we foreclosed on the property, its transferred over

to REO for sale.

Q In Nevada the title reverts to the Money Store?

A: Yes

Q And then you own it for sonme period of time until you sel

it?

Al Yes.
From this testinony, it appears there is a question of nateria
fact as to whether the beneficial or legal interest in the property
was conpletely transferred on October 25, 1996 to the Bank of New
Yor k. In this connection, we note that the Bank of New York
clained to be the beneficial owner of the indebtedness under a

servicing agreenent dated August 31, 1993, recorded February 25,
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1994, al though The Money Store clained to be the beneficial owner
inits notice of default recorded March 28, 1996

Also relevant to this transaction is the fact that if the
f or bearance agreenent existed, and according to this record there
islittle doubt that it did exist in sone formor another, the sale
of the property by the trustee, at the direction of the Mney
Store, was in violation of the forbearance agreenent and thus the
sale of the property by the trustee was wi thout |awful authority
for that reason. It is at once apparent that on the facts of this
case in this record, it could easily be decided by a fact-finder
that the Money Store sought to avoid its obligations under the
f or bearance agreenment by ordering the trustee to sell the property,
thus creating by its own unauthorized act a defense to enforcenent
of the forbearance agreenent. W are of opinion that summary
j udgnment shoul d not have been granted to The Money Store on such
facts without at |east an unraveling of the facts and | aw under
Nevada | aw, whi ch was not done here. This gives us another “reason
to believe that the better course would be to proceed to a ful

trial.” Anderson v. Liberty Lobby, 477 U S. at 255.

The judgrment of the district court as to the application of
the statute of Iimtations is accordingly affirned. The summary
judgnment of the district court in favor of the defendants is
accordingly vacated, and the case is remanded to the district court

for proceedings not inconsistent with this opinion.
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AFFI RVED | N PART, VACATED I N PART,
AND REMANDED W TH | NSTRUCTI ONS

[ The Money Store Logo]

Decenmber 4, 1996
FORBEARANCE AGREENMENT
Re: TMS | oan #: 71593917

Property Address: 1959 M ner Wy
Las Vegas, NV 89104

Thi s forbearance agreenent (repaynent plan) is by and between Mark

Henri kson, nortgagor, and The Money Store, nortgagee. It is |egal
and bi ndi ng and can be used in a court of law. This agreenent does
not constitute any nodification to the original Note. It is a

nmut ual agreement arrived at to assist the nortgagor in curing the
default of the above referenced | oan. Al paynents submtted MJST
be certified funds (cashier’s check, noney order, or Western Uni on)
and MUST be submitted by the due date specified.

ANY DEFAULT OF THESE ARRANGEMENTS W LL RESULT IN THE | MMEDI ATE
RETURN TO THE FORECLOSURE ACTI ON

The agreenent is as such:

2 full nonthly payments, totaling $1140.20, are to be nmade each
month, to be received in our office no later than the |ast day of
t he nont h.

Paynents are to begin in QOctober, 1996, and continuing until
account has been brought conpletely current, and all attorney’s
fees and costs have been pai d.

Al'l paynents are to be submtted to:

The Money Store

Attn: Laurie Townsley- Asset Control Dept.
3464 EI Cam no Ave, Suite 110

Sacranmento, CA 95821

[signed by Ms. Townsley] 12-4-96
Mar k Henri kson Dat e Lauri e Townsl ey Dat e
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as agent for
The Money Store, Inc.
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