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PER CURI AM

Gary M MIligan appeals the district court’s order denying
relief on his 28 U S.C A 8§ 2255 (West Supp. 2000) notion. On ap-
peal, MIligan only contests the district court’s order insofar as
it concluded that the United States had jurisdiction to prosecute
MIligan for arson in violation of 18 U S. C A 8§ 844(i) (Wst
2000). Specifically, MIlligan contends that the indictnent failed
to sufficiently allege a nexus between the arson and interstate
coormerce. We find that claimflatly contradicted by the indict-
ment. To the extent that MIligan contends that the prosecution
failed to adequately prove the interstate conmmerce nexus, MIIligan
pled guilty, and thus admtted the material elenents of the

of f ense. MCarthy v. United States, 394 U S. 459, 466 (1969).

Accordingly, we deny a certificate of appealability and di sm ss the
appeal .” W dispense with oral argunent because the facts and
| egal contentions are adequately presented in the materials before
the court and argunent woul d not aid the decisional process.

DI SM SSED

*

Al t hough we dismss the appeal, we deny the Governnent’s
notion to dismss, whichis premsed on the district court’s deni al
of MIligan’s notion for certificate of appealability. Pursuant to
Fed. R App. P. 22(b), we nay consider a request for a certificate
of appealability even if the district court denied a certificate.
In the absence of an express notion in this court, a notice of
appeal serves as a notion for a certificate of appealability.
Thus, the district court’s denial of MIlligan’s notion for a
certificate of appealability is not dispositive of the appeal.



