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OPINION

PER CURIAM: 

We previously certified to the Supreme Court of Virginia a state-
law question that was determinative of the issue presented in this
appeal. The Supreme Court of Virginia has issued an opinion answer-
ing that certified question, and we now affirm the decision of the dis-
trict court. 

MCI Worldcom Network Services, Inc., a provider of telecommu-
nications services, sued OSP Consultants, Inc., after OSP severed one
of MCI’s underground fiber-optic cables. Because MCI has built
excess capacity into its network, it was able to quickly re-route within
its own network the telecommunications traffic carried by the dam-
aged cable. MCI thus was not required to seek additional capacity
from a third-party during the time that its cable was unavailable. MCI
thereafter brought this action against OSP, seeking damages for the
cost of repairing the cable and damages for the loss of use of the
cable. After a bench trial, the district court awarded MCI more than
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$30,000 for the repair costs, but the court refused to award damages
for the loss of use of the cable. The district court concluded that MCI
suffered no damages from the loss of use because it was not required
to obtain capacity from outside of its own network. 

Under Virginia law, it was not entirely clear whether MCI was
entitled to loss-of-use damages when it was not required to go outside
its network to replace the capacity lost when the cable was severed.
We therefore certified the following question to the Supreme Court
of Virginia: 

Is a telecommunications services carrier entitled to damages
for the loss of use of a fiber-optic cable damaged by a defen-
dant when the carrier intended to have the full capacity of
the damaged cable available for its use should the need have
arisen, but the carrier was able to accommodate within its
own network the telecommunications traffic carried by the
damaged cable and the carrier presented no evidence that it
suffered loss of revenue or other damages during the time
that the cable was unavailable? 

MCI Worldcom Network Servs. v. OSP Consultants, Inc., No. 02-
1262 (4th Cir. Feb. 10, 2003). 

On September 12, 2003, the Supreme Court of Virginia answered
that question in the negative. The Court explained:

[T]he evidence shows that [MCI] maintains excess network
capacity primarily for the general use of its business so that
it can accommodate varying levels of telecommunications
traffic. While it is true that the excess capacity enables
[MCI] to reroute traffic in the event of emergencies, [MCI]
does not reserve particular cables for use exclusively in
emergencies . . . . Accordingly, . . . we hold that, in the cir-
cumstances of this case, [MCI] is not entitled to loss-of-use
damages. 

MCI Worldcom Network Servs. v. OSP Consultants, Inc., 585 S.E.2d
540, 544 (Va. 2003). 
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The decision of the Supreme Court of Virginia is dispositive of the
single issue raised on appeal by MCI. Because the district court cor-
rectly anticipated that Virginia law does not permit an award of loss-
of-use damages in this case, we hereby affirm the decision of the dis-
trict court.

AFFIRMED
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