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PER CURI AM
Thi s case has been argued on three previous occasions in this
court and has been decided by witten opinion on two of those

occasions: Betts v. The Rector & Visitors, etc., No. 97-1850 (4th

Cir. 1999) (unpublished); and Betts v. The Rector & Visitors, etc.,

No. 00-2305 (4th Cr. 2001) (unpublished). It has al so been the

subj ect of three published opinions in the district court: Betts

v. Rector & Visitors, etc., 967 F. Supp. 882 (WD. Va. 1997); Betts

v. Rector & Visitors, etc., 113 F. Supp. 2d. 970 (WD. Va 2000);

and Betts v. Rector & Visitors, etc., 198 F. Supp. 2d 787 (WD. Va.

2002). We now affirm

In this appeal, Robert W Betts challenges the district
court’s order granting summary judgnent to the Rector and Visitors
of the University of Virginia on his discrimnation clains brought
under the Americans with Disabilities Act (ADA), 42 U S.C 88
12101- 12213 (2000) and the Rehabilitation Act of 1973, 29 U.S.C. 8§
701-797b (1995). At issue is the University' s decision to dismss
Betts from a post-baccal aureate program and revoke a conditi onal
offer to accept him as a student in the University's School of
Medi ci ne upon successful conpletion of the post-baccal aureate
program W are of opinion that the University afforded Betts a
reasonabl e acconmmpdation wthin the nmeaning of the statutes,
whet her Betts was actually di sabled within the nmeani ng of 42 U. S. C.

8§ 12102(2)(A) or perceived to be disabled under 42 US.C 8§



12102(2)(C). We thus affirmthe district court, which held that no
causal connection existed between Betts’ perceived disability and

the University's refusal to grant himadm ssion.

l.

The essential facts are undisputed. Betts applied to the
University’'s School of Medicine for entry in 1995 and was not
admtted but was placed on the alternate waiting |ist. As an
alternative to the waiting list, the University offered hima spot
in its Medical Academ c Advancenent Post-Baccal aureate program
(MAAP Postbacc). The Postbacc program was a one-year program
designed to prepare mnority and economcally disadvantaged
applicants for the first year of medical school. Acceptance into
t he Postbacc program carried with it adm ssion to the School of
Medicine in the class ending in 1996 if that student conpleted the
Post bacc prograni s requirenents, which included maintaining a 2. 75
grade-point average and receiving no grade lower than a C
Satisfactory perfornmance was judged by the faculty of the program

Betts enrolled in that programin the sumrer of 1995, but he
did not neet the m ninmumrequirenents. For the fall senester, he
had a 2.2 GPA and received a D- in Physics. Rather than di sm ssing
Betts, the Postbacc Pronotions Commttee allowed himto remain in
the programon a probationary basis. Betts was required to arrange

tutoring and to contact the University’'s Learning Needs and



Evaluation Center for testing to determne whether he had a
| earning disability. The Commttee also informed Betts that his
performance would be re-evaluated by the Postbacc Pronotions
Commttee follow ng the spring senester.

After conducting a series of tests, the Learning Needs Center
concluded in April 1996 that Betts exhibited difficulties wth
short-term nenory and readi ng speed. This was reported to his
pr of essors. Later a nore conplete evaluation of the sane tests
showed that Betts denonstrated “high average verbal conceptua
skills and average intellectual ability.” The eval uation al so
revealed “significant weaknesses in particular patterns of
abilities” and evidence suggesting that Betts “lacks adequate
strategies when information exceeds the storage capacity of his
short term nmenory.”

The Learning Needs Center recomrended that Betts be given
twice the allotted tinme to conplete his tined exam nations. On his
five spring termexans, taken using the double tinme accommodati on,
Betts had a 3.5 GPA However, Betts had taken several of his
spring exanms prior to receiving the accomopdation, and his
conposite spring GPA was 2.84. Betts’ cunulative GPA for the
entire year was 2.53.

The Postbacc Pronotions Comm ttee then net again and revi ewed
Betts’ record. Basing its decision on Betts’ failure to “neet the

overall 2.75 GPA standard for the academ c year,” the Conmittee



voted to drop himfrom the MAAP Postbacc program and rescind its
conditional offer of adm ssion to the entry class of 1996 in the
School of Medicine. Betts unsuccessfully appeal ed the decisionto

the Dean of the School of Medicine. He then filed this suit.?

1.

Title Il of the ADA provides that “no qualified individual
with a disability shall, by reason of such disability, be excluded
from participation in or be denied the benefits of the services,
prograns, or activities of a public entity, or be subjected to
di scrimnation by any such entity.” 42 U S C § 12132 (1995).
Simlarly, the Rehabilitation Act states that “[n]o otherw se
qualified individual with a disability . . . shall, solely by
reason of his of her disability, be excluded fromthe participation
in, be denied the benefits of, or be subjected to discrimnation
under any program or activity receiving Federal financial
assistance . . . .7 29 U.S.C. 8 794(a) (1999).

The ADA and the Rehabilitation Act are generally construed to

i npose the sanme requirenents. See Baird ex rel. Baird v. Rose, 192

F.3d 462, 468-69 (4th Cr. 1999). This principle follows fromthe

! Betts initially alleged that the University's actions also
violated 42 U S.C. § 1983 and Virginia contract law. In a previous
opinion, we affirmed the district court’s grant of summary j udgnment
on these clains. See Betts v. The Rector & Visitors of Univ. of
Va., No. 97-1850, 1999 W 739415 (4th Cir. Sept. 22, 1999)
(unpublished op.) aff’g 967 F. Supp. 882 (WD. Va. 1997).
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simlar |anguage enployed in the two acts. It also derives from
t he Congressional directive that inplenentation and interpretation
of the two acts “be coordinated to prevent[] inposition of
i nconsi stent or conflicting standards for the sanme requirenents
under the two statutes.” Baird, 192 F.3d at 468 (citing 42 U S. C
§ 12117(b)) (alteration in original).

Thus, to state a cause of action under the ADA or the
Rehabilitation Act, Betts nust showthat (1) he has a disability as
defined by the statute; (2) he is otherwse qualified for the
benefit in question; and (3) he was excluded fromthe benefit on
the basis of his disability. Baird, 192 F.3d at 467 (citing Doe v.

Univ. of Md. Med. Sys. Corp., 50 F.3d 1261, 1265 (4th Gir. 1995)).°

In our second decision in this case, Betts v. The Rector &

Visitors of Univ. of Va., No. 00-2305 (2001), we decided that Betts

was not di sabl ed under the provisions of 42 U S.C 8§ 12102(2)(A).

In that sane deci sion however, we decided that Betts did have a

2 \Wile the general requi renents  of a disability
discrimnation clai munder the ADA and the Rehabilitati on Act are
the sane, the standard of causation is not. 29 U S . C. § 794

plaintiffs nust denonstrate that the discrimnation occurred
“solely by reason of” their disability. 29 U S C § 794(a). ADA
plaintiffs, on the other hand, need only denonstrate that their
disability played a notivating role in the discrimnatory action.
See Baird, 192 F.3d at 468-70. Because Betts has failed to show
causation under the nore | eni ent ADA standard, we need not dwell on
this distinction.



percei ved di sability under 42 U.S.C. 8§ 12102(2)(C) so that in order
to recover, Betts nust prove that the University “mstakenly
believe[d] that [he] has a physical inpairnment that substantially
[imts his ability to learn.” Slip op. at 6 (alteration in
original). W alsorecited in that second appeal that our decision
was limted to whether or not Betts had a disability under the ADA
and that neither party had raised the issue of causation, defined
as “whether the University denied Betts benefits because of his
disability.” Slip op. at 9 n.2.

On remand, the district court addressed the causation issue,
not deci ded in our second decision. It decided that Betts had not
denonstrated the causal link of his perceived disability to his
di sm ssal fromthe MAAP Postbacc program It held that Betts had
been di sm ssed “sol ely because Betts failed to neet the objective

GPA requirenent.” Betts v. Rector & Visitors of Univ. of Va., 198

F. Supp. 2d 787, 798 (WD. Va. 2002). The district court did not
deci de the case on the basis of El eventh Amendnent i munity of the
University, rather, on the nerits.

Fromthat order Betts appeals. In this appeal, the University
takes the position that the decision of the district court as to
causation is correct, but that if not correct, an Eleventh
Amendnment def ense shoul d be consi dered.

The question of the application of the El eventh Anmendnent was

raised in the district court, which did not decide the sane.



Instead, it held that it “need not decide the El eventh Anmendnent
guestion, and instead can proceed to the nerits.” 198 F. Supp. 2d
at 791. That the district court was correct in that ruling is
illustrated by two recent decisions of the Suprene Court, |daho v.

Coeur D Alene Tribe of ldaho, 521 U S. 261 (1997), and Wsconsin

Departnment of Corrections v. Schacht, 524 U. S. 381 (1998). Coeur

D Alene was a case in which the Indian tribe sued the State of
| daho to ascertain the extent of the tribe s ownership in the banks
and subnerged lands of Lake Coeur D Alene, various of its
tributaries, and streanms flowng fromthe | ake. The Court applied
t he El eventh Amendnent, hol ding that the El eventh Anendnent barred
the suit in the federal court. It held the State of |daho was
entitled torely on its Eleventh Anendnent imunity and to insist
upon responding to the clains fo the tribe in the courts of that
State. Inportant to this case is its reasoning:

Rather, a State can waive its El eventh Anendnent
protection and allow a federal court to hear and decide

a case commenced or prosecuted against it. The
Amendrent, in other words, enacts a sovereign inmunity
from suit, rather than a non-waivable |imt on the

federal judiciary’ s subject matter jurisdiction.
521 U. S. 261, 267.

Consi stent with that reasoning is the Schacht case, which was
a case in which a dismssed prison guard sued the State of
W sconsin Departnment of Corrections on account of his discharge
and, as well, several enployees of the Departnment, both in their

personal and official capacities. The action was brought in a
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state court of Wsconsin, and because Schacht had sued for
deprivation of his |iberty and property w thout due process of | aw,

in violation of the federal Constitution and | aws, the defendants
renoved the case to the federal court. The Court considered that
Schacht’s cl ai ns agai nst the officials intheir personal capacities
were not clains agai nst the State of Wsconsin, rather agai nst them
personal |l y. So the Eleventh Amendnent defense asserted by the
State was perm ssible as to the Departnent and officials in their
official capacities, but could not be asserted against the
officials in their personal capacities. Despite this, the Court
hel d that the renoval was perm ssible and that the district court
could hear the clains against the officials in their persona

capacities but could not hear the clains against the officials in
their official capacities nor against the Departnent. Its

reasoning is nmuch the sane as in Coeur D Al ene:

The El eventh Amendnent, however, does not automatically
destroy original jurisdiction. Rat her, the Eleventh
Amendnent grants the State a legal power to assert a
sovereign inmunity defense should it choose to do so.
The State can wai ve the defense. Nor need a court raise
the defect on its own. Unless the State raises the
matter, a court can ignore it.

524 U.S. 381, 389 (citations omtted).

Thus, we conclude, in accordance with Coeur D Alene and

Schacht that the district court was within its authority in
proceeding to the nerits and i n not deci ding the El event h Amrendnent

guesti on.
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I V.

A
W finally consider whether the district court properly
awar ded summary judgnent to the University on causation grounds.
W review this issue de novo, construing the facts in the |ight

nost favorable to Betts. See Anderson v. Liberty Lobby, Inc., 477

U S 242, 255 (1986). Even under the deferential sumrmary judgnment
standard, however, the record does not support Betts’ contention
that his disability notivated the University' s decision.
Furthernore, we believe that the University provided reasonable
accommodations to Betts that satisfied applicable statutory
mandat es, whatever the nature of Betts’ disability and whether
actual or perceived. In sum because the record taken as a whole
could not lead a rational trier of fact to find for Betts on
causation, or failure to accommpdate, no genuine issue for trial

exi sted and sunmary j udgnent was appropriate. See Matsushita El ec.

| ndus. Co. v. Zenith Radio Corp., 475 U. S. 574, 587 (1986).

As di scussed above, ADA plaintiffs nust denonstrate that they
are (1) “disabled” for purposes of the ADA, (2) otherw se
qualified, and (3) discrimnated against on the basis of their
disability. Baird, 192 F.3d at 467 (citing Doe, 50 F.3d at 1265);
see also 42 U.S.C. 8§ 12132 (prohibiting discrimnation “by reason
of” disability). In No. 97-1850, our first opinion, we held that

Betts was otherwi se qualified, and in No. 00-2305, we held that he
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was regarded as di sabl ed under the ADA. As Betts now acknow edges,
only the causation prong of Baird has not yet been decided by this
court. Br. of Appellant at 12 (“This brings the analysis to the
third and final elenent of an ADA claim causation.”).

It is not even clainmed that there is evidence in this case of
any intent or notivation on the University's part to discrimnate
agai nst Betts because of his perceived disability. To the
contrary, the record denonstrates that the University dismssed
Betts because he did not neet the MAMAP Postbacc’s objective
performance standards. For exanple, the deposition testinony of
Dr. Benjamn Sturgill, chairman of the Pronotions Conmttee,
addressed the specific issue of what the Conmittee considered in
its eval uation:

Q Al right. And that was the reason the

conmm ttee decided not to allow himto continue
in the program that his cumulative annua

grade point average was below a 2. 75?

A | think that is a fair assessnent of that
deci sion, yes.

Q kay. And that was the only criteria that he
hadn’t net. There weren't other criteria that
he hadn’t net?

A That’ s correct.

A We only | ooked at his grades.

Q And when you say his grades, you' re talking

about his overall grades for that entire
senester?

12



A Yes.
JA 107-08, 112. The other evidence confirns the objectivity of the
University’'s decision. See, for exanmple, JA 120-127 (Aff. of Dr.
of Adm ssions Beth Bailey); and JA 113-114, a part of the testinony
of Dr. Robert Carey, Dean of the Medical College, as to how he
deci ded Betts’ appeal fromthe Commttee decision:

Q That’s fine. |In making your June 10 deci sion
to uphold the decision of the comittee
di smissing himfromthe program did you take
into account the fact that his academc
performance had significantly inproved after
he had recei ved accommodati ons --

Yes.
-- sonetime in April of 19967

A Yes. | have that know edge, and | did take
that into account in ny decision.

Q kay. How did that factor into your
deci si on?

A | think it was a matter of trying to make a
deci sion about whether he was qualified to
enter nedical school with the information that
we had at hand at that tinme, including the
results of those exam nations which occurred
after accommodati on. And ny decision was
based on the bulk of the evidence as to
whet her he was qualified or not and was really
based on the bulk of the evidence as to
whet her he was qualified or not and was really
based on the fact that we had only a few
exam nations in which he had done well during
accomodation as conpared to a very |engthy
track record during that year of |lack of
success and even beyond that, his academc
record before he canme into the MAAP program
al t hough that was a mnor factor.

13



| think the major factor was he had gone
through the year, he had not achieved the
academ c record m nimumthat we had required,
and that with the anmpunt of tinme and effort
that went into that part of it as conpared to

the few exans that we had at the end, | just
didn't feel that the bulk of the evidence was
there that he could -- that he was qualified

to enter into and be successful.

At this point, we note especially the GU DELINES FOR
| MPLEMENTATI ON OF POST- BACC PROGRAM

3. If at the end of the second senester of the post-bacc
acadeni c year the GPA for either senester falls bel owthe
standard, the student will be eval uated by the post-bacc
pronotions conmttee who wll advise the adm ssions
office as to whether the student should be allowed to
continue in the program

Confronted with the evidence fromthe faculty nmenbers and t he
Adm ssions officer, which is supported by Betts’ grades, which we
do not individually enunerate, Betts argues that the University’s
deci sion had the effect of discrimnating against himon the basis
of his perceived disability.

In light of its well-founded and ADA-beni gn concerns about
Betts' academi c record, the end of the MAPP Postbacc program and
Betts’ immnent matriculation in the nedical school, we think that
the University had two choices: ignore years of objective
evi dence, within the MAPP Postbacc program and w t hout, and all ow
Betts to matriculate based solely on good grades on five tests
taken (with double-tinme) over 18 days; or rely on Betts’ entire

academ c record, particularly his performance in the MAAP Post bacc

program and render its academ c judgnment. Betts’ argunent woul d

14



preclude the Conmttee from considering, nmuch |ess choosing, the
|atter option. W declinetolimt the faculty’s academ c judgnent
inthis fashion. “Courts must al so give deference to professional
acadenm ¢ judgnments when evaluating the reasonabl e acconmodati on

requi renent.” Kaltenberger v. Chio Coll. of Podiatric Med., 162

F.3d 432, 436 (6th Gr. 1998).

B

In addition to |lack of causation, we affirm the judgnment of
the district court on the alternate ground that the University
provided Betts with the reasonabl e accommbdati on required by the
ADA and the Rehabilitation Act, regardless of the nature of his
disability. Indeed, a listing of the University s accommobdati ons
requi res our concl usion:

1. Pl acing Betts on the Alternate List rather than rejecting
outright his application;

2. O fering Betts adm ssion into the MAPP Post bacc program

3. Allowing Betts to remain in the MAAP Postbacc program
after his fall senmester GPA of 2.2 fell below 2.75 and after he had
earned a grade below a C

4. Initiating Betts' testing for a learning disability, and
allowing Betts to stay in the MAAP program one reason being that

testing could be had at no cost to Betts;
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5. Providing Betts with individualized help from Learning
Needs Center tutors and staff during the spring senester;

6. Granting Betts regular neetings with a faculty adviser
during the spring senester;

7. Al'l owi ng Betts double-tine on the five exans from Apri
12 to April 30, 1996; and

8. Ofering Betts even another admi ssion to the nedical
school in the matriculating class of 1997, contingent upon the
conpletion of another year of, and inproved, course work and
i mproved MCAT scores.

| nstead of accepting the |last offer, Betts brought this suit
three days thereafter.

It is true, of course, that the first two accommopdati ons
listed above were put in place before any formal indication of
Betts’ learning inpairnment (or perception of disability) surfaced.
But the other six accommobdations, particularly the University's
initiating and insistence on testing for Betts and, at the sane
time, allowing himto remain in the program despite his fall-
senester grades, at |east partly to allow himto obtain testing at
no personal cost, represented the University’s ongoing and nore-
t han-reasonable efforts to help Betts attain adm ssion to the
medi cal school despite his academ c troubles.

W are especially persuaded by the University's final

acconmmpdation to Betts, which denonstrated its stated desire to
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give Betts nore tine to denonstrate his capabilities wth
accomodation. The district court, in 967 F. Supp. 882, 885 n.1

refused to consider this accommobdati on because it determned it to
be a settlement offer under Fed. R Evid. 408. W are of opinion
t hat when, as here, the question to be decided is whether an offer
of acconmodati on has been nmade, the fact that the sane offer may be
consi dered one of settlenent or accommpdation does not nake it
i nadm ssible. So we consider the offer.

The only conclusion permtted by the record is that the
University wanted Betts to matriculate right up until the end
| ndeed, we find it noteworthy that not once (until his dismssal)
did the University deny Betts any hel p or accommobdati on he sought.
But once the University decided to discontinue the MAAP Post bacc
programin its same form(a decision unrelated to Betts), it sinply
ran out of ways to accommpdate Betts short of suspending its
acadenm c judgnent. Even at that |ate point, the University devised
a last way to accommpdate Betts consistent with its principles.

We need not here demarcate what accommopdati ons are reasonabl e
in every case involving the ADA or academc institutions.
Consi dering these facts, we hold sinply that the University made
all reasonable accommodations consistent with its fundanental
educational judgnent, its duty to the nedical profession, and its

obligation to the Comonwealth. See Wnne v. Tufts Univ. Sch. of

Med., 932 F.2d 19, 26 (1st Cir. 1991) (en banc) (“[T]he issue of

17



whet her the facts alleged by a university support its claimthat it
has net its duty of reasonabl e acconmpdation will be a purely | egal
one. Only if essential facts were genuinely disputed or if there
were significantly probative evidence of bad faith or pretext would
further fact finding be necessary.”) (citation and quotation
omtted). There is no bad faith or pretext on the part of the
University in this case.

In reaching this fact-bound conclusion, we enphasize that we
do not decide one issue briefed by the parties and reached by the
district court. 1In No. 00-2305 we held that Betts was not actually
di sabl ed but was regarded as di sabl ed. The parties di spute whet her
the ADA's accommodation requirenment applies with equal force to a
“regarded as” disabled plaintiff. The district court suggested
that it does not.

Thi s question has not been decided by this circuit, and our
sister circuits are divided on the issue. Conpare Weber v.

Strippit, Inc., 186 F. 3d 907, 916-17 (8th Cr. 1999), cert. denied,

528 U. S. 794 (2000) and Shannon v. New York City Transit Auth., 332

F.3d 95, 104 n.3 (2d Cr. 2003) (“It is not at all clear that a
reasonabl e acconmodati on can ever be required in a ‘regarded as’
case (such as this one) in which it is undisputed that the

plaintiff was not, in fact, disabled.”) with Katz v. Gty Metal

Co., 87 F.3d 26, 33-34 (1st Gr. 1996) (stating that “Katz

established that Cty Metal regarded him as having an inpairnment
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constituting a disability under section 12102(2)(c) of the Act”).
We think that the extensive accomodati ons actually offered by the
University are sufficient under either theory, so we express no

opi nion on that question.

V.

Because the record as a whole denonstrates that a rationa
trier of fact could not find for Betts on the causation el enent of
his claim and neither could a fact finder find that Betts was not
reasonably accommodated in all events, the district court properly
granted the University's notion for sunmmary judgnent.

The judgnent of the district court is accordingly

AFFI RVED.
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