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PER CURI AM

Consol i dation Coal Conpany petitions for reviewof the May 17,
2002 Decision and Oder of the Benefits Review Board (BRB),
affirmng the Adm nistrative Law Judge’s (ALJ) award of Bl ack Lung
disability and survivor benefits to Daisy WIburn, the w dow of
coal mner Robert WI burn.

Robert W/ burn began working as a coal mner in 1933. He
started work with Consolidation Coal in 1955 and remai ned enpl oyed
with that conmpany until he retired in 1978.

In 1979, Wlburn filed a claimfor benefits under the Bl ack
Lung Benefits Act (BLBA), 30 US C. 8§ 901 et seq. An ALJ

determ ned that WIl burn was not entitled to benefits because there

was i nsufficient evi dence  of t ot al disability due to
pneunoconi o0si S. W burn appealed to the BRB and the Board
af firmed.

I n August 1996, W/ burn was di agnosed with acute nyel ogenous
| eukem a. W Ilburn died on October 26, 1996. WIlburn's treating
physician, Dr. Darrell Saunders, certified the i medi ate cause of
death as acute | eukem a. An autopsy was perforned by Drs. Sydney
Gol dbl att and Janes Pi sano. The autopsy report noted the presence
of “Macul ar, Sinple Coal Wrker’s Pneunoconiosis.”

Dai sy W1l burn, the wi dow of Robert WIlburn, filed a claimfor
disability and survivor’s benefits wth the Departnent of Labor’s

Ofice of Wrkers’ Conpensation Prograns. A hearing was held on



Novenber 14, 2000 before an Adm ni strative Law Judge. On April 19,
2001, the ALJ awarded benefits to Ms. WI burn.

The essence of this petition for review is Consolidation’s
di sagreenent with the ALJ’ s determ nati on of the weight afforded to
an autopsy, to various x-rays, and to the testinony by way of
reports and depositions of expert w tnesses.

First, the ALJ held that Wlburn's x-ray records did not
t hensel ves contain sufficient evidence of pneunoconiosis. As part
of that analysis, the ALJ afforded greater weight to x-rays taken
for the purpose of diagnosing pneunpoconiosis than to x-rays taken
for the purpose of diagnosing WIlburn's | eukem a and ot her rel ated
i1l nesses.

Second, the ALJ exam ned the nedi cal history, autopsy records
and reports and depositions of the expert wtnesses and found
sufficient evidence of pneunoconiosis to award benefits. The ALJ
based his opinion |argely on the weight afforded to four experts:
Drs. Cyril H Wecht, Richard L. Naeye, Stephen T. Bush and Joseph
F. Tomashef ski, Jr.

Dr. Wecht reviewed WIburn's nedical history and autopsy
report on behalf of Ms. WIlburn. Dr. Wecht concluded that WI burn
di ed of pneunopnia, a termnal conplication of acute | eukem a. Dr.

Wecht also concluded that pneunoconiosis was a substanti al

contributing factor in [WIburn's] death.” He also stated:



“[s]pecifically, | believe that his pul nonary pathol ogy was coa
wor kers’ pneunobconi 0si s.”

Drs. Naeye, Bush and Tomashefski reviewed WIburn's nedica
hi story for Consolidation Coal. Dr. Naeye concluded that there was
no evi dence of pneunoconi osis and that W1 burn woul d have di ed *at
the sane tine and in the sane way if he had never mned coal.” Dr.
Bush al so concluded that there was no evi dence of pneunoconi osis
and that “W /I burn woul d have died at the sane tinme and in the same
manner if he had never been exposed to the pul nonary hazards of
coal mning enploynent.” Dr. Tonmashefski concluded that W/I burn
“did not have coal workers’ pneunoconiosis” and therefore
“pneunbconi osis was not a contributing factor in M. WIburn's
deat h.

The ALJ afforded greater weight to Dr. Wcht’'s report
because it was wel| reasoned, well docunented, and supported by the
findings in the autopsy report. In this connection, we note that
20 CF.R 8 718.202(a)(2) provides in part that “A report of
aut opsy shall be accepted unless there is evidence that the report
is not accurate or that the <claim has been fraudulently
represented,” conditions not present here. The ALJ found portions
of the reports from Consolidation Coal’s three experts to be
equi vocal , internally inconsistent, and lacking sufficient

expl anation for their reasoning.



Consol i dati on Coal appeal ed the ALJ’s decision to the Benefits
Revi ew Board. The BRB found error in the AL)'s decision to afford
less weight to x-ray readings interpreted for the purpose of
treating Wlburn' s |eukema, but found the error harnless. The
Board concl uded that the ALJ’'s decision to afford greater weight to
Dr. Wecht’'s testinony and | esser weight to the testinony of Drs.
Naeye, Bush and Tomashef ski was supported by substantial evi dence.
Accordingly, the BRB affirmed the ALJ’ s decision to award benefits.

W review the Board' s Decision and Order to determ ne whether
it properly concluded that the ALJ s decision was supported by

substantial evidence in the record. Dehue Coal Co. v. Ballard, 65

F.3d 1189, 1193 (4th Cr. 1995). After consideration of the
briefs, record, and oral argunent, we find that the Board correctly
addressed the questions now raised by Consolidation Coal in its
petition for review and that the Board properly found the ALJ s
deci si on supported by substantial evidence.

Accordingly, we are of opinion that there is not reversible
error in this case, and we therefore deny the petition for review
for the reasons expressed in the Benefit Review Board s Decision
and Order.
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