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PER CURI AM

Qgadi nma Akwada petitions for review of the Board of
| Mm gration Appeals’'s (“BlIA’) denial of his nmotion to reopen
removal proceedings for failure to adhere to the nunerical and tine
l[imtations on notions to reopen set forth in 8 CF.R § 1003.2
(2003).! Akwada contends that because he did not receive the
statutorily prescribed notice of the renoval proceedings, he is
entitled to a notion to reopen that is not tine or nunber-barred.
Al ternatively, Akwada argues that even if his notion to reopen is
subject to time or nunber limts, those limts should be equitably
tolled or waived because of the ineffectiveness of his forner
counsel . He asserts that his former counsel’s ineffectiveness
caused himto mss his asyluminterview and his renoval hearing and
caused him to file useless and legally insufficient notions to
reopen, squandering his opportunity to challenge renoval. Akwada
asks us to direct the BIA to consider his nbst recent nmotion to
reopen to consider his application for adjustnent of status based
on his marriage to a naturalized United States citizen. Finding no
reversible error or circunstances justifying equitable relief, we

deny the petition for review

'8 CF.R 8§ 3.2 was renaned 8 C.F.R 8§ 1003.2 in 2003. The
content of the regulation is the sane today as when the BIA
adj udi cated Akwanda’ s notion to reopen in 2002.
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I

Akwada, a native and citizen of N geria, entered the United
States on or about January 15, 1992. He applied for asylum and
wi t hhol di ng of renoval on March 10, 1993. Akwada nmarried a |egal
per manent resident of the United States on August 30, 1994, and his
w fe becanme a naturalized United States citizen in 1998.

On February 10, 1994, Akwada retai ned attorney Enmanuael Akpan
to help himw thdraw his asylum application and pursue adjustnent
of status based on his upcomng marriage to a |egal permanent
resident of the United States. Akpan should have submitted a
Notice of Appointnent of Representative formto the INS shortly
after Akwada retained him See 8 CF.R § 292.4 Akwada asserts,
and the record reflects, that Akpan did not file an Appoi nt nent of
Representative formuntil over five years later, in June 1999.

I n August 1997, Akwada’s address changed. Akwada did not
personally report the change of address to the Immgration and
Nat ural i zation Service (“INS" or “Service”).? Akwada asserts that
he relied on Akpan’s assurance that he, Akpan, woul d submt the new

address information to the Service. Akpan never submtted Akwada’ s

At the tinme of the events covered by this petition for review,
t he agency in charge of immgration nmatters was the INS. On March
1, 2003, the I NS ceased to exist as an agency w thin the Departnent
of Justice and its functions were transferred to the Departnent of
Honel and Security. See Honel and Security Act of 2002, Pub. L. NO
107-296, 110 Stat. 2135 (Nov. 25, 2002). For the sake of
sinplicity, this opinion will continue to refer to the INS or “the
Service” as the central agency actor.
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new address to the Service. Nor did Akpan wi t hdraw Akwada’ s asyl um
application, as Akwada had requested in 1994.

Because the I NS never received Akwada’' s new address, he never
received notice of a Novenber 3, 1998 asylum interview  Akwada
failed to attend the interview The INS cl osed Akwada’ s asyl um
case and instituted renoval proceedi ngs against him On Novenber
8, 1998, the INS sent a Notice to Appear (“NTA’) to Akwada’s
previ ous address. The NTA set a January 13, 1999 renoval hearing
date. The notice was returned to the I NS unopened.

According to Akwada, Akpan never told him about the asyl um
interview, the NTA, or the hearing date. Normal | y, Akpan, as
counsel of record, would have received a copy of all notices and
written comuni cations the INS sent to Akwada. Since Akpan fail ed
to submt the Appoi ntment of Representative form he never received
the NTA or the hearing notice.

Akwada failed to appear for the renoval hearing on January 13,
1999 and was ordered renoved in absenti a. Accordi ng to Akwada,
attorney Akpan | earned about the renoval hearing by chance. Akwada
asserts that Akpan happened to be at the I NS adj udi cative office on
the day of Akwada’'s renoval hearing representing another client.
VWhile at the INS office, Akpan saw Akwada s nane on the hearings
cal endar and | earned that he was in renoval proceedings.

On June 7, 1999, Akwada, still represented by Akpan, noved the
| mm gration Judge to reopen proceedi ngs and rescind the in absentia

renmoval order pursuant to 8 C.F. R 8 1003.23(b). Akwada clai ned

5



that he had been unable to attend the renoval hearing because of
“exceptional circunstances,”® specifically a nedical condition
requiring “total incapacitation due to shortness of breath” and
his “doctor’s advice requiring full bed rest.” The notion included
a conclusory “Disability Certificate” from Akwada's doctor as
justification for his absence. It did not include an affidavit
from Akwada expl ai ni ng why he mi ssed the hearing or nore detailed
information from Akwada’s physician explaining Akwada's nedica
condi ti on. The nmotion also asked the BIA to reopen deportation
proceedi ngs to adjudicate Akwada’'s application of adjustnent of
status based on an April 13, 1999 approval of an [-130 petition
filed by his wife, then a recently naturalized United States
citizen. See 8 CF.R 8 1003.2. The Inmmgration Judge denied the
noti on because t he novi ng papers did not contain an affidavit from
Akwada explaining his absence. See 8 CF.R 88 1003.2(c)(1).
Akwada’s first notion to reopen did not assert that Akwada | acked
actual notice of the hearing or that attorney Akpan failed to
submit an appropriate change of address notice to the INS.

On June 15, 1999, Akwada, through attorney Akpan, noved for
reconsi derati on. The notion enclosed an affidavit from Akwada

expl aining that he was incapacitated on the date of his renova

**The term ‘exceptional circunmstances’ refers to exceptional

ci rcunstances (such as serious illness or death of the spouse
child, or parent of the alien, but not including |ess conpelling
ci rcunst ances) beyond control of the alien.” 8 US.C

§ 1229a(e)(1).



hearing. The notion was denied. The Inmm gration Judge concl uded
that the notion was nore properly construed as a second notion to
reopen, and should be denied because only one such notion was
permtted by statute. See 8 CF. R 8§ 1003.2(c)(2). Alternatively,
the Imm gration Judge reasoned that even the notion were construed
as one for reconsideration, the notion would be deni ed because it
(1) was untinely, and (2) failed to set forth errors of fact or
law, as required by 8 CF.R 8§ 1003.2(b)(1). Akwada appeal ed the
| mrm gration Judge’s denial of his second notion and, on February
20, 2001, the BIA denied Akwada's appeal. Akwada did not appeal
the BIA's denial of his second notion to this court.

Akwada then retained new counsel. On May 18, 2001, Akwada
noved the BIA to reopen proceedings to permt himto adjust his
status to that of Legal Pernanent Resident. The BIA denied the
notion as tine and nunber barred under 8 CF. R § 1003. 2.

Akwada appeals the denial of his May 2001 notion to reopen,
contending that the BI A abused its discretion when it denied the

nmoti on.

|1
CGenerally, we have jurisdiction to reviewthe Bl A's denial of
a notion to reopen under 8 U. S.C. § 1252.
As a prelimnary matter, the governnent correctly asserts that
we lack jurisdiction to reviewthe BIA s denial of Akwada’ s first

two nmotions. See id. at 8§ 1252(b)(1) (a petition for review nust
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be filed not later than 30 days after the date of the final order
of renmoval). Qur reviewis |limted to the BIA' s August 23, 2002
denial of Akwada's third nmotion, for which a petition for review
has been tinely filed. See id.*

The governnent also contends that we lack jurisdiction to
review Akwada’s clainms that he is entitled to a statutory and
regul atory exception to the tinme and nunber limts on notions to
reopen because he did not receive statutorily prescribed notice of
the renoval hearing; that he is entitled to equitable relief from
any applicable time and nunber limts on notions to reopen; and
that he is eligible for asylum The governnent argues that Akwada
failed to exhaust his admnistrative renedies when he failed to
raise these issues before the BIA See id. at 8§ 1252(d)(1);
Stewart v. INS, 181 F.3d 587, 596 (4th G r. 1999).

We concl ude that we have jurisdiction to address one aspect of
Akwada’s notice argunent. In his notion, Akwada specifically
argued that because he did not receive oral notice of the tinme and
pl ace of his renoval hearing and t he consequences of his failure to
attend, he is eligible to pursue relief in the form of adjustnent
of status. See 8 U.S.C. § 1229a(b)(7) (an alien who is deported in
absentia after receiving oral notice of the consequences of failure

to appear for renoval proceedings along with witten notice of the

“The al so governnent correctly contends that Akwada failed to
raise the issue of his eligibility for cancellation of renpoval in
his notion to the BIA. W lack jurisdiction to review that issue
on appeal. See 8 U.S.C. § 1252(d)(1).
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proceeding is ineligible for several fornms of relief, including
cancel l ati on of renoval and adjustnent of status, for a ten year
period). W have jurisdiction to review this aspect of Akwada s
not i on.

The governnent correctly asserts, however, that we do not have
jurisdiction to review Akwada's argunment that he should be
permtted to file a notion to reopen that is not tinme or nunber-
barred because he did not receive statutorily prescribed notice of
t he renoval hearing. This argunent is only relevant if Akwada' s
third notion can be construed as a notion to reopen renoval
proceedings to rescind his in absentia renoval order. Ti me
[imtations on notions to reopen to rescind an in absentia order
may be waived if an alien did not receive statutorily prescribed
noti ce. See 8 CF.R 1003.23(b)(4)(ii). Akwada' s third notion
over which we retain jurisdiction, cannot be construed as a notion
to reopen and rescind the renoval order. It asks only that the BI A
reopen proceedings in order to adjudicate Akwada’'s adjustnent of
status application. It does not request that the BIA reopen
proceedings in order to rescind the in absentia renoval order. Nor
does it cite to the statutory or regulatory provisions pertaining
to such notions. Mreover, such a notion is properly nade to an

| m gration Judge, not the BIA. See 8 C.F.R 1003. 23. We | ack

jurisdiction to review whet her Akwada was entitled to a notion to
reopen to rescind the renoval order that was not tine-barred under

8 C.F.R 1003.23(b)(4)(ii).



The nost difficult jurisdictional question is whether Akwada
adequately raised the equitable tolling issue in his notion to the
Bl A. Akwada did not use the words “equitable tolling” in his
notion to the BIA. However, he did allege facts to support a claim
of equitable tolling and argued that his notion to reopen shoul d be
granted “based on all the equities.” In addition, the BIA
addressed whether ineffective assistance of counsel or other
equi tabl e consi derati ons warranted reopeni ng proceedi ngs. W will
exercise jurisdiction to review Akwada's equitable tolling
argunent, but decline to invoke equitable tolling in this case.

W lack jurisdiction to adjudicate Akwada’'s asylum
application. W have jurisdictionto exam ne Akwada’ s asylumcl ai m
inthelimted context of determ ning whet her Akwada was prej udi ced
by ineffective assistance of counsel, because his ineffective

assistance claimwas sufficiently raised to the Bl A

11

Once Akwada was ordered renoved in absentia, there were two
avenues of relief through which he could challenge the renova
or der.

First, he could nove to reopen proceedi ngs to request that an
| mm gration Judge or the BIA rescind the renoval order pursuant to
8 U S.C 8 1229a(b)(5)(C). Rescission of the renoval order would
“annul fromthe beginning all of the determ nations reached in the

in absentia hearing.” See Inre MS-, 22 1. & N Dec. 349 (BIA
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1998). The Service would then have to re-establish renovability.
| d. Akwada’s first two notions may be construed as notions to
reopen to rescind the in absentia renoval order. As di scussed
above, we lack jurisdiction to review the first two notions.
Akwada’ s third notion, at issue before this court, does not request
this formof relief.?®

Second, Akwada coul d nove to reopen proceedi ngs because “a new
question ha[d] arisen that require[d] a hearing.” Seelnre MS-,
22 1. & N Dec. 349 A petitioner who seeks to reopen proceedi ngs
on this basis need not first have the renoval order rescinded. 1d.

In Akwada’s case, his eligibility for adjustnent of status
based on an approved 1-130 relative visa petition and, arguably,
the ineffectiveness of his prior counsel constitute such new

guestions. Akwada is |limted to filing one notion to reopen based

Even if we construed Akwada’'s third notion to the BIA as
requesting rescission of the in absentia renoval order, that notion
woul d be nunber-barred. An alien nmay file one notion to reopen to
rescind an absentia renoval order. 8 CF.R 1003.23(b)(4)(ii).
That notion may be filed at any tinme where the alien denonstrates
that he did not receive statutorily prescribed notice. 1d. Even
assum ng that Akwada did not receive statutorily prescribed notice
and could have filed a notion to reopen in order to rescind the in
absentia renoval order at any tine, he is still limted to filing
only one such notion. See id.

Akwada erroneously argues that his notion to reopen is not
subject to a nunber limt because he did not receive statutorily
prescribed notice of the renoval proceedings. There is no nunber
[imt on anotionto reopen to rescind an order entered in absentia
in deportation or exclusion proceedings if an alien does not

receive statutorily prescribed notice. See 8 CFR
§ 1003.23(b)(4)(iii)(D). Akwada, however, was subject to renova
proceedings, to which stricter limts apply. See id. at

§ 1003.23(b) (4)(ii).
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on new facts, and he was required to file that notion no | ater than
90 days after the date on which the final admnistrative decision
was rendered in his renoval proceeding. 8 C.F.R § 1003.2(c)(2).
Akwada’s third notion to the BIA, properly construed as a notion to
reopen to review new evidence pursuant to 8 C.F. R 8§ 1003.2(c), is
time-barred. It was filed well past 90 days after the final order

or renmoval was entered. See 8 CF.R § 1003.2(c)(2).°

|V

Akwada asserts that even if his notion to reopen is tinme or
nunber-barred, he is entitled to equitable tolling or waiver of any
time and nunber limts because of the ineffective assistance of his
formal counsel. Specifically, Akwada contends that ineffective
assi stance of counsel contributed to his failure to appear for both
hi s asyluminterview and his renoval hearing and caused himto file
usel ess noti ons, squandering his opportunity to effectively contest
the in absentia renoval order.

W need not reach the issue whether Akwada sufficiently

denonstrated ineffective assistance of counsel. See WMatter of

‘Akwada also cites Inre MS-, 22 1. & N. Dec. 349 (BIA 1998)
to support his argunent that he can nove to adjust status w thout
the statutory tine constraints because he never received oral
notice of the consequences of his failure to appear. Inre MS
hol ds that an applicant ordered deported in absentia may file for
adj ust rent of status without neeting the requirenents for a notion
to rescind an in absentia deportation order. In re MS- still
requires that the notion to reopen conply with the general tinme and
nunber requirenments for notions to reopen based on new evi dence, 8
C. F.R 88 1003.2 and 1003.23. 1d.
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Lozada 19 | & N Dec. 637 (BIA 1992). Even if the actions of
Akwada’ s forner counsel constituted ineffective assi stance, we do

not consider equitable tolling appropriate under the facts of this

case.
“Equitable tolling” is defined as:
The doctrine that the statute of limtations will not bar
aclaimif the plaintiff, despite diligent efforts, did
not discover the injury until after the limtations
peri od had expired.

BLACK' s Law Dictionary 560 (7th ed. 1999). Accord Hol mberg v.

Arnmbrecht, 327 U.S. 392, 396 (1946).

“As a general matter equitable tolling may, in the proper
ci rcunst ances, apply to excuse a plaintiff’s failure to conply with
the strict requirements of a statute of linmtations.” Harris v.
Hut chi nson, 209 F.3d 325, 328 (4th G r. 2000). Equitable tolling
is a “discretionary doctrine” that “does not lend itself to bright
line rules.” | d. The doctrine has been applied where
“extraordi nary circunstances beyond [a claimant’s] control nade it
i npossible to file the clains on tine.” 1d. (internal citation
om tted).

The Bl A did not abuse its discretion when it denied equitable
relief in this case. W have held that “any resort to equity mnust
be reserved for those rare instances where — due to circunstances
external to the party’s own conduct - it woul d be unconscionable to
enforce the limtation period against the party and gross i njustice

would result.” Harris, 209 F.3d at 325. Qur case | aw has decli ned
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to grant equitable relief in circunstances far nore conpelling than
t hese. See Rouse v. Lee, 339 F. 3d 238, (holding in a death penalty
case that counsel’s error in filing a habeas petition one day |ate
did not constitute an “exceptional circunmstance” that warranted
equitable tolling”).” Requiring the BIA to consider equitable
relief in this case would be inconsistent with our case law. W
decline to equitably toll the tinme and nunber limts on notions to

reopen in this case or to fault the BIA for declining to do so.?

PETI TI ON DENI ED

7 Because we do not find equitable tolling appropriate in this
case, we need not reach the issue whether the statutory and
regulatory tinme and nunber bars on notions to reopen renoval
proceedi ngs are jurisdictional such that equitably tolling may
never be enployed to overcone them See Harris, 209 F.3d at 328.

*We note that because Akwada never received oral notice of the
time and place of the proceedi ngs and the consequences of failing
to attend a renoval proceeding when he received the required
witten notice, the BIA incorrectly determ ned that Akwada was
ineligible for adjustnent of status for a ten-year period. See 8
U S C 8 1229a(b)(7); Inre MS-, 22 1. &N Dec. 349. Because it
appears that Akwada is presunptively eligible for adjustnent of
status based on his ten-year marriage to a United States citizen
the government may join in a notion to reopen proceedings to
consider Akwada’'s eligibility for adjustnment of status. Such a
joint notion would not be tinme or nunber-barred. See 8 CF.R
§1003. 23(b) (4) (i v).

14



DUNCAN, Circuit Judge, dissenting:

| respectfully disagree wth the majority’s proposed
di sposition of this case. | would address the nerits of M.
Akwada’ s ineffective assistance claim and find that the claim
equitably tolls the procedural bars preventing review of this
petition. Therefore, | respectfully dissent.

It is undisputed that M. Akwada married a | egal permanent
resident of the United States in 1994 and that his wife becane a
naturalized citizen in 1998. As the mmjority recognizes, M.
Akwada is therefore presunptively eligible for an adjustnent of
status based on his marriage.! M. Akwada, however, cannot enjoy
the benefit of that presunption solely because of the ineffective
assi stance of his forner counsel.

It is also undisputed that M. Akwada's prior counsel: 1)
failed to file a Notice of Appointnent of Representative Formw th
the INS for five years, causing himto mss notice of inportant
devel opments in M. Akwada's case; 2) failed to wthdraw M.
Akwada’s application for asylum and file conditional residence
papers as requested by M. Akwada; and 3) failed to informthe INS
that M. Akwada had changed addresses, causing M. Akwada to m ss
notices of asylum interviews and renoval proceedings and,

ultimately, to be ordered renoved in absenti a.

'See Maj. Op. at 14, n. 8.
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Most i nportantly, however, fornmer counsel al so squandered M.
Akwada’s initial opportunity to reopen proceedings by failing to
follow basic filing instructions for the requisite notions. The
time and nunerical bars applicable to the instant petition to
reopen are the direct result of that ineffective assistance. The
majority refuses to reach the nerits of M. Akwada's ineffective
assi stance of counsel cl ai mbecause he fails to satisfy these tine
and nunerical bars. This refusal is logically flawed, however,
because M. Akwada's ineffective assistance claimis founded on
this very failure. Therefore, ignoring our duty to address that
failure here |leaves M. Akwada with no forumto ever present the
nmerits of his claim-a clai mwhich everyone acknow edges | eaves him
“presunptively eligible” for a change in status. Therefore, |
woul d address the merits of M. Akwada' s ineffective assistance of
counsel claim Accord United States v. Breckenridge, 93 F. 3d 132,
134 (4th Gr. 1996) (“[I]Jt is well-settled that ineffective
assistance of counsel constitutes cause for [defeating the
procedural bar for] failure to raise an issue” in a 82255 habeas
proceedi ng. ).

In Matter of Lozada, 19 1 & N Dec 637 (BIA 1988), the BIA
establ i shed the standard for a successful notion to reopen based on
ineffective assistance of counsel. First, petitioner should
include “an affidavit . . . that sets forth in detail the agreenent
that was entered into with fornmer counsel with respect to the

actions to be taken on appeal and what counsel did or did not
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represent to the respondent in this regard.” 1d. at 639. Second,
“former counsel nust be inforned of the allegations and al |l owed t he
opportunity to respond.” 1d. Third, “if it is asserted that prior
counsel s handling of the case involved a violation of ethical or
|l egal responsibilities, the motion should reflect whether a
conpl aint has been filed with appropriate disciplinary authorities
regardi ng such representation, and if not, why not.” Id.

In the instant petition arguing ineffective assistance of
counsel, M. Akwada has conplied with these factors.? He has
presented a copy of the agreenent into which he entered with forner
counsel, as well as his understanding of that agreenent; he has
informed former counsel of the allegations against himand given
hi man opportunity to respond; and he has filed a conpl ai nt agai nst
former counsel with the Attorney Gievance Conm ssion in Maryl and.

Under ot her circunstances denonstrating substantial hardship,
where the petitioners had substantially conplied with the Lozada
requi renents for establishing ineffective assistance of counsel,
this court has found that the Board of Inmm gration Appeal s abused

its discretioninrefusing to equitably toll the tinme and nuneri cal

> The Lozada requirenments need not be rigidly enforced.

“Substantial conpliance” with the factors will suffice when the
record denonstrates that an actual factual basis exists for a
legitimate conplaint. Castillo-Perez v. I.N. S., 212 F. 3d 518, 526
(9th Gr. 2000); see also Davies v. I.N.S., 10 Fed. Appx. 223, 224
(4th. G r 2001)(per curiam (unpublished) (finding procedural bars
equitably toll ed because “[p]etitioners substantially conpliedwth
the requirements set forth in Lozada for establishing

i neffective assistance.”).
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requirenents for the petition. Davies v. I.N S., 10 Fed. Appx.
223, 224 (4th. Cr 2001)(per curiam (unpublished). Based on
former counsel’ s inexcusable negligence in this case, | would so
find here. To hold otherw se provides M. Akwada with no avenue
t hrough which to renedy the ineffective assistance or renedy the
extrene prejudice to which it has exposed him The nmgjority
presents no countervailing considerations for its refusal to do
so.?

Accordi ngly, I would equitably toll the procedural
requi renents preventing adjudication of this claimand remand this
petition to the BIA so that it may consider the nerits.

| respectfully dissent.

At the end of its opinion, the majority notes that a notion
to reopen jointly filed by M. Akwada and the governnment woul d not
be subject to the tine bars applicable in this case, and may be
advi sabl e because M. Akwada is “presunptively eligible for
adj ust rent of status.” Maj. Op. at 14, n. 8 (citing 8 CF. R
§ 1003.23(b)(4)(iv)). It is difficult to see, however, of what
confort this should be to M. Akwada. The mpjority does not
provi de any indication that the governnent, having opposed M.
Akwada’s petition to reopen in this case, would join in a
subsequently filed petition. Mre fundanental ly, the existence of
this potential avenue of relief does not absolve this court of its
responsibility to correct a proceeding “so fundanmentally unfair
that [M. Akwada] was prevented from reasonably presenting his
case” through no fault of his owmn. Lozada v. I.N S., 857 F.2d 10,
13 (1st. Cr. 1988) (internal quotation omtted).
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