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PER CURI AM

RCSH QOperations, L.L.C. (“RCSH') appeals from an award of
summary judgnent dismssing its breach of contract and negligence
clainms against the defendants, Third Crystal Park Associates
Limted Partnership (“TCP"), Charles E. Smth Managenent, Inc.,
CESC Park Three Land, LLC, and CESC Park Three Manager, LLC, and
froma judgnent, following a bench trial, in favor of TCP on its
countercl ai magai nst RCSH for breach of contract. For the reasons
set forth below, we affirmboth the entry of sunmmary judgnment in
TCP's favor on RCSH s clains and the entry of judgnent in favor of

TCP on its counterclaim

l.

In 1993, TCP and Prine L.L.C. (“Prine”) entered into a
comercial |ease agreenent (the “Lease”) by which Prine |eased
space on the eleventh floor of a building owed by TCP. Fromthen
until August 1998, Prine operated a franchised Ruth’s Chris Steak
House restaurant in the |eased premses.! In August 1998, the
franchi se restaurant was purchased fromPrinme by Ruth’s Chris Steak
House #28, Inc. (“"RC #28"), a corporate subsidiary of Ruth U.
Fertel, Inc., then the parent corporation of the Ruth’s Chris Steak

House organi zation. Also, in August 1998, RC #28 assuned t he Lease

! Before Prine | eased the premises for use as a Ruth’s Chris
restaurant, the prem ses had previously been |eased to another
entity for use as a restaurant.



from Prime and thereafter operated the Ruth’s Chris restaurant
under the Lease until March 2001 when RC #28 was nerged i nto RCSH
whi ch assuned the Lease. Pursuant to the nerger agreenent, RC #28
ceased to exist.

This action arises out of plunbing problens at the restaurant
in 1999 while RC #28 was the tenant. The principal drain line for
the restaurant is a five inch drain (the “5" line”) that runs
vertically and horizontally in a zig-zag pattern as it wends its
way down and across the building fromthe eleventh floor to the
sewer connection that is |located in the basement. The 5" Iine and
other drains in the restaurant that lead to the 5" line, becane
clogged, resulting in flooding on the eleventh floor and four
|ower floors in the building. The restaurant was damaged and so
too were an adjacent tenancy on the eleventh floor, as well as
other tenancies on the first, second, third and fifth floors
Ext ensi ve cl eaning and repair of the restaurant was required and,
whil e that was underway, the restaurant was closed. According to
the conplaint, RC #28 incurred approxi mately $355,000 in direct
repair costs, and it suffered approximately $1.15 million in | ost
profits while the restaurant was closed from January 3, 2000 to
April 3, 2000.

TCP al so incurred expenses in its energency response to the
flooding in the restaurant, in the adjacent tenancy on the el eventh

floor, and in the tenancies on the four |ower floors. TCP al so



incurred expenses to repair flood damage to the restaurant and
ot her tenant spaces. According to TCP, it paid $110,372.14 to
various contractors and its property nmanager in order to respond to
the emergency and to renedy the danage caused by the fl ooding.

Al t hough RC #28 was the tenant at the time of the flooding in
the sumrer of 1999, it ceased to exist after its merger into RCSH
in 2001 and thus RCSHinstituted this action, as RC #28's successor
ininterest. The conplaint asserted clainms for breach of contract
(Count 1), negligence (Count 1I1), and conspiracy to injure
anot her’s trade reputation and business (Count I11). TCP filed a
count ercl ai m agai nst RCSH, seeking to recover the expense that it
had i ncurred in responding to the enmergency and i n repairing damage
to the other tenancies and the drain |ines.

Count 11l was dismssed early in the proceedings, and it is
not at issue in this appeal. Follow ng the close of discovery, the
district court granted summary judgnment in favor of all defendants
against RCSH on its breach of contract and negligence clains.
Thereafter, a pretrial conference was held and the case was set for
jury trial. Approximately a week later, TCP noved to stri ke RCSH s
request for a jury trial on the ground that the parties had wai ved
their right to jury trial under Section 47 of the Lease. The

district court granted that notion, and TCP s counterclai m was



tried to the court sitting without a jury, after which a judgnent

was entered in TCP s favor in the anount of $110, 372.14.°2

W review de novo the district court’s grant of summary

j udgment, I nova Al exandria Hosp. V. Shalala, 244 F. 3d 342, 349 (4th

Cir. 2001). That includes a de novo assessnent of the | egal issue

whet her the Lease was anbi guous. Moore Bros. Co. V. Brown & Root,

Inc., 207 F.3d 717, 722 (4th G r. 2000).

Section 7 of the Lease, “REPAIRS AND MAI NTENANCE, ” provi des,
in pertinent part, that the “[t]enant shall at its own expense nmake
all repairs to the interior of the Dem sed Premises. . . .” (JA
67). Section 49, entitled “TENANT REPAI RS AND MAI NTENANCE’ anends
Section 7, by inserting immediately after the foregoing quoted
text, the provision that: “[t]enant shall al so maintain and repair
all drainlines, grease traps, conduits, ducts and other facilities
in the Building which are dedi cated to serving the equi pnent in the

Dem sed Prem ses.”® (JA 85).

2 United States District Judge CGerald Bruce Lee decided the
sumary j udgment notions and the notion to strike RCSH s demand f or
jury trial. United States District Judge T.S. Ellis, Ill triedthe
counterclaimand entered judgnent on it.

3 Section 49 adds several other provisions for insertion into
Section 7 at this point, but none of them are pertinent to
resolution of the issues presented in this appeal.
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In 1999, the 5" line and other drain lines that connected to
it becanme clogged. Those lines were dedicated solely to service
the restaurant. The 5" line received kitchen waste and sewage from
the bathroons in the restaurant and then carried the conbined
waste through the building to the county’s sewer line with which
the 5" line connected at the garage |evel of the TCP buil ding.

The record also reflects that, in 1995 when Prinme was
operating a franchised Ruth’s Chris Steak House restaurant in the
| eased prem ses, the restaurant experienced two floodi ng problens
inthe 5" line and that, consequently, an outside plunbing conpany
was called upon to unclog the drain lines. The plunbing conpany
used electrical “snaking” equipnment and conpletely cleared the
l'ine. Also, in 1995, the plunbing conpany installed special
“clean-outs” so that future maintenance of the line would be
easier, and advised that the 5" |ine should be “snaked” regularly.

Roger Pastore, an experienced restaurant nmanager, becane
general manager of the restaurant in January 1997, and he was aware
of the need to maintain the drain lines that served the restaurant.
In fact, in 1997, TCP' s property nmanagenent conpany rem nded
Pastore that nmaintenance of the 5" |line was the restaurant’s
responsibility under the Lease, (JA 517; 266), and Pastore passed
this along to corporate headquarters. The plunber, who had
“snaked” the line in 1995, returned to clean the Iine in the sumrer

of 1997. He observed that the condition of the 5" |ine was worse



than it had been in 1995 and concl uded that the Iine did not appear
to have been cl eaned since 1995. Nonethel ess, and notwi t hst andi ng
that the line was conpletely clogged, the plunber, using the sane
procedure followed in 1995 was able to clear out the entire line
once again. Fromthe record, it appears that no “snaking” or other
cl eani ng was performed between the sumrer of 1997 and t he summer of
1999 when the flooding that gave rise to this action occurred.
The district court held that the applicable provisions of the
Lease (Sections 7 and 49) unanbi guously placed responsibility for
mai ntai ning and repairing the drain pipes on the tenant. Finding
no di spute respecting whether the 5" line and the connected |ines
served only the restaurant, and rejecting the contention of RCSH
that the |anguage at issue was anbi guous, the district court held
that, “because the only reasonable construction and the plain and
unanbi guous neani ng of Paragraph 49 allocates the mai ntenance and
repair responsibilities of the drain lines at issue to the
Plaintiff-Tenant, Defendants had no obligation to maintain the
drain lines and therefore did not breach the [Lease].” (JA 335).
As it didinthe district court, RCSH argues here that Section
49 is anbi guous because it does not define the term “equi pnent.”
From that point of departure, RCSH argues that the toilet
facilities which drain into the 5" line were, under property | aw,

generally regarded as “inprovenents,” not “equi pnent,” and that,



therefore, the 5" line at issue was not “dedicated to serving the
equi pnent in the Dem sed Prem ses.”

M ndful that the undisputed record was that the sewage from
the toilets in the restaurant and the waste fromthe kitchen both
are carried away fromthe restaurant by the 5" |line and that the 5"
line and the connected lines served only the restaurant, the
district court rejected RCSH s argunent because:

The five inch drain line at issue served only

the Plaintiff-Tenant’s restaurant. Readi ng

the Lease as a whole, the only | ogical

construction of Paragraph 49 is that the

tenant is responsible for maintenance of the

drains and drain lines that serve the

restaurant’s equi pnent but do not serve the

equi pnrent of other tenants. Plaintiff’s

construction of Paragraph 49 would read the

‘drain line . . . dedicated to serving the

equi pnent in the Dem sed Prem ses’ | anguage

right out of the [Lease].
W agree with the district court that the Lease does not nake a
property | aw based di stinction bet ween “equi prment” and
“inprovenents.” Instead, given its plain neaning, the text of
Section 49 sinply obligates the tenant to maintain and repair those
drain lines that serve its facilities, as opposed to the facilities
of other tenants. W also agree that RCSH s interpretation of the
Lease is so cranped as to render Section 49, an inportant part of
the Lease, a nullity.

In this diversity case, the district court was obligated to

apply the law of Virginia, the forumstate. The Suprene Court of

Virginia has spoken to the issues here presented in TM Del marva
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Power, L.L.C. v. NCP of Va., L.L.C., 557 S. E. 2d 199, 200 (Va. 2002)

wherein the court held that:

A contract is not anbi guous nerely because the
parties disagree as to the meaning of the

terns used. Furthernore, contracts nust be
consi dered as a whol e *w thout giving enphasis
to isolated terns.’ Finally, no word or
clause in a contract wll be treated as

meani ngless if a reasonable neaning can be

given to it, and the parties are presuned not

to have included needless words in the

contract.
Id. at 200 (citations omtted). The attenpt of RCSH to create
anbiguity in the Lease runs afoul of these basic precepts because
it wenches the words “dedicated” and “equi pnent” out of their
context and, in so doing, treats what is a highly rel evant contract
amendnment as devoid of purpose.

For the foregoing reasons, we affirm the decision of the

district court to grant sunmary judgnent on Count |, RCSH s breach

of contract claim?

“ RCSH alleged that there was an oral agreenment in 1997,
pursuant to which RCSH agreed to increase the frequency of its

mai nt enance of the 5" line to twice annual cleanings and the
defendant, TCP, agreed to pay for property damage associated with
the flooding of the 5" line. This alleged oral nodification of the

Lease is barred by the provision of the Lease in Section 24 which
prohi bits nodification of the Lease except “in witing, signed by
the parties hereto.” The district court properly applied Section
24 to bar any oral nodification of the Lease.

10



[T,

The district court also granted summary judgnment on RCSH s
negligence claim which was predicated on the theory that the
def endants owed a nunber of common | aw duties not governed “solely
by virtue of the contractual relationships between the parties,”
whi ch the defendants negligently failed to fulfill. (JA19) In the
view of RCSH, “[t]he |eakage, flooding and rel ated danage to the
Restaurant would not have occurred but for the Defendants’
negligent failure to “fulfill’ the duties.” The district court
rejected that contention, holding that:

Plaintiff’s negligence claim fails for one
si npl e reason. Though Plaintiff argues at
gr eat length that Virginia and other
jurisdictions recognize comon |aw duties in
sonme cases where a commerci al | ease exists, it
fails to set forth any evidence showing a
specific common |aw duty that the Defendants
breached in this case.
(JA 337)

It is true that, in the conplaint, RCSH catal oged ten duties
whi ch t he def endants supposedl y had breached. However, by the tine
of summary judgnent, none of those duties was tethered to any
factual base other than the maintenance of the 5" |ine and the
I ines connected to it which, as outlined in Section Il above, was
a duty that, by contract, the parties had allocated to the tenant.
Thus, after discovery, and at the tine of sunmary judgnent, the

negl i gence cl ai mwas not hing nore than a recasti ng of the breach of

contract claim in negligence terns. And, the only duty that
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all egedly was breached by the defendants was the putative duty to
mai ntain the 5" |ine and the connected |ines.

Al t hough, under Virginia |law, a negligence claimconceivably
can exist in tandemwith a breach of contract claim that is so
only if the negligence claimis based on the breach of sonme duty

that is i ndependent of the contract. A&E Supply Co. v. Nationw de

Mutual Fire Ins. Co., 798 F.2d 669, 671-72 (4th Cr. 1986) (citing

Kam ar Corp. V. Haley, 229 S E. 2d 514, 517 (Vva. 1983)). It is the
responsi bility of the nonnoving party to identify the exi stence of
a specific, independent duty that was breached. As the district
court correctly held, RCSH failed to discharge that fundanenta
responsi bility demanded of it by now wel | -settl ed sumrary judgnent
jurisprudence.

Instead, RCSH relied principally on a string of prem ses
l[iability cases which, as the district court correctly held, had no
applicability in this case in which the issue is: upon which party
did the Lease place the obligation to maintain the 5" line and the
connected drain lines that served the restaurant. Al so, RCSH
cited: (1) a nunber of inapplicable cases addressed to the
obligation of |andlords to protect business invitees from personal
injury, a circunstance not here at issue; (2) a case deci ded under
the 1974 Virginia Residential Landlord Tenant Act, a statute that
does not apply to commercial |eases (Va. Code Ann. 88 55-248.2 to

28.40); and (3) decisions involving the Uniform Statew de Buil di ng
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Code (Va. Code 88 36-97 to 36-119.1) which, absent contractua
provisions to the contrary, places repair and maintenance of a
bui I ding upon the owner, a fact pattern that did not exist here.
On the facts presented by this record, the district court correctly
concl uded that these deci sions and statutes had no applicability in
this case.

Finally, RCSH argued that the tenant did not have access to,
or control over, the entire length of the 5" Iline and that,
therefore, notwithstanding the I|anguage of the Lease that
specifically allocated nmai ntenance of that line to the tenant, the
responsibility really remained with TCP. There are two flaws in
that theory. First, the record is replete with evidence that, at
least in 1995 and 1997, TCP afforded the tenant’s plunbing
contractor access to all areas necessary to clear the clogged 5"
line fromthe restaurant all the way to the point where the line
connected with the sewer (e.g. across and down the entire
bui I ding). Second, perhaps as a function of the foregoing, and, as
hel d by the district court, “[P]laintiff does not cone forward with
any evidence that Defendants denied access to Plaintiff or
Plaintiff’s contractor to nmaintain the drain line pursuant to the
Lease.” (JA 338). W agree that, in opposing the entry of sunmmary
judgnment, RCSH offered no factual support for its assertion that

the tenant was denied the access necessary to discharge the

13



mai nt enance obligation inposed on it by Sections 7 and 49 of the
Lease. ®
For the foregoing reasons, we affirm the grant of sunmary

judgnent on Count |Il, RCSH s negligence claim?®

| V.

TCP filed a counterclaim against RCSH alleging that the
failure of the tenant to perform inspections, repairs and
mai nt enance necessary to keep the drain |ines that were dedicated
to serving the restaurant in good working order was a breach of the
Lease and that, as a direct and proxi mate cause of the breach, the
pi pes burst, causing flooding in the building, the consequence of
whi ch was t he damage sustained by TCP. The counterclaimwas tried
to the district court sitting without a jury.

To recover onits counterclaim TCP was obligated to prove, by
a preponderance of the evidence, that a material breach of the
Lease on the part of the tenant was the proximate cause of the

damage of which TCP conplains. The district court held that TCP

® RCSH also seens to argue that RC #28, the tenant, was
unawar e of the exi stence of sone of the connected lines. That, of
course, is no excuse because the Lease requires the tenant to
mai ntain and repair all drains dedicated to serving the |eased
prem ses.

6 Gven this resolution, it is unnecessary to address TCP' s
argurment that the negligence claimfails under Virginia s econonic
| oss rule.
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had nmet its burden and entered judgnent on the counterclaim RCSH
appeal s fromthat judgnent.

We begin by noting that, as expl ained above in Section |Il, the
Lease inposes upon the tenant the obligation to “maintain and
repair all drain lines, grease traps, conduits, ducts and other
facilities in the building which are dedicated to serving the
equi pnent in the Dem sed Prem ses.” The district court found, as
facts, that the drain lines at issue were dedicated to serving the
kitchen and bathroomfacilities in the restaurant; that the drain
I ines had not been maintained by the tenant; and that the failure
to maintain the drain lines proximtely caused the drain lines to
rupture and to release waste and sewage into the restaurant and
ot her tenant spaces. The district court also held, as a fact, that
TCP consequently had i ncurred reasonabl e necessary expenses in the
amount of $110,372.14 to address the enmergency flooding and to
remedi at e the danmage caused by the tenant’s breach of the Lease.

RCSH presents four reasons why the district court’s entry of
judgnment in favor of TCP on the counterclaim was error. W
consi der each in turn.

A The Assunption and Assi gnnment Agreenent

The district court held that RCSH was the successor in
interest to RC #28 and thus was |iable by virtue of Sections 19 and
34.2 of the Lease for the acts and om ssions of RC #28 while it was

the tenant. RCSH does not dispute that it is the successor in
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interest under the Lease to RC #28.7 Nor does RCSH di spute that
Section 19 of the Lease devolves the liabilities of RC #28 upon
RCSH when it provides that “[a]ll rights, renedies and liabilities
herei n given to or inmposed upon either of the parties hereto, shal
extend to their respective heirs, executors, admnistrators,
successors, and assigns.” And, RCSH agrees that Section 34.2 of
the Lease permts the tenant to assign its rights to:

Ruth U Fertel, 1Inc. or any entity or

i ndi vi dual designed by Ruth U Fertel, Inc.

so long as (1) such assignee expressly assunes

inwiting all the obligations of Tenant under

this Lease . . . and (2) Ruth U Fertel, Inc.

uncondi tional ly guarantees the obligations of

such assignee for the balance of the term of

this Lease (and any extensions)
(JA 76)

It also is undisputed that, in March 2001, by virtue of an

Assignnment and Assunption of Lease Agreenment (“Assignnent

Agreement”), RC #28 assigned its rights under the Lease to RCSH, a

subsidiary of, and an entity that was approved by, Ruth U Fertel,

" Nor could RCSH dispute that finding, given that, in its
conplaint, RCSH affirmatively asserted that it was “successor in
interest to [RC #28]” and that, as such, it was the proper party to
sue on the Lease. Conplaint, 1, (JA 13-14). Mor eover, RCSH s
conpl aint al so describes RC #28 as RCSH s predecessor in interest
whi ch incurred the very danages (repair expense and | ost profits)
t hat RCSH sought to recover in its conplaint.
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Inc.® Under paragraph 2 of the Assignnent Agreenent, RCSH, as
assi gnee of RC #28:

agrees to pay, performand fully discharge, in

accordance with their respective terms, the

paynent and performance, liabilities and

obl i gations of Assignor [RC #28] arising out

of the Lease after the date hereof. Assignee

does not assume or agree to pay any

liabilities or obligations under the Lease

arising prior to the date hereof.
(JA 105). Acting through its property nmanager, TCP consented to
the assignnent. (JA 108)

According to RCSH, TCP wai ved the rights it had under Secti ons
19 and 34.2 of the Lease to recover from RCSH, as successor in
interest to RC #28, for any breach of the Lease by RC #28 because
TCP consented to the Assi gnnment Agreenent which provided that RCSH
did “not assume or agree to pay any liabilities obligations under
the Lease arising prior to the date hereof.” The district court
rejected RCSH s wai ver argunent for a nunber of reasons, (JA 1267-
74) the first of which was that RCSH did not plead the affirmative
defense of waiver in its answer to the counterclaim (JA 1270)
Under Fed. R Cv. P. 8(c), "“a party shall set forth

affirmatively . . . waiver, and any other matter constituting an

avoi dance or affirmati ve defense.” It is settled that a failure to

raise an affirmati ve defense in the appropriate pleading results in

8 By the time of the Assignnment Agreenent, Ruth U Fertel,
Inc. had become Ruth’s Chris Steak House, Inc., and RCSH was a
whol | y owned subsidiary of that entity. (JA 105-111).
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the | oss of that defense. Brinkley v. Harbor Recreation d ub, 180

F.3d 598, 612 (4th Cr. 1999); Peterson v. Air Line Pilots Assoc.

Intl, 795 F.2d 1161, 1164 (4th Gr. 1985). It is beyond question
that RCSH did not plead in its answer to the counterclaim waiver,
by virtue of paragraph 2 of the Assignnent Agreenent or ot herw se.?®
However, even if a party fails to plead an affirmati ve def ense, the
opposing party still nust show “prejudice or wunfair surprise”

before the wai ver will be enforced. Brinkley v. Harbor Recreation

Club, 180 F.3d at 612; Peterson v. Air Line Pilots Assoc. Intl, 759

F.2d at 1164. The district court held that TCP was prejudiced
because the failure of RCSH to plead the waiver defense disabled
TCP from di scovering, or presenting evidence about, the topic of
wai ver .

The record does not show exactly when the issue of waiver
first surfaced, but it clearly was not pleaded as an affirnmative
defense to the counterclaim The first nmention of the topic in the
record was in the proposed findings of fact and concl usi ons of | aw
that both parties filed on Friday, August 23, 2002, two days before
the trial began on Monday, August 26, 2002. (JA 340-357). On the

nmorning of trial, TCP took the position that waiver had not been

° Because the assignnent provision contradicts the Lease and
was not acconpani ed by consideration that would be necessary to
effect a nodification of the Lease, the consent to the Assignment
Agreenent, including paragraph 2, is properly categorized as a
wai ver of Sections 19 and 34.2 of the Lease. RCSH does not contest
t hat characterization

18



pl eaded as an affirmative defense. (JA 673-74). RCSH di d not
contend otherw se, and, although, in opening statenent, RCSH
pointed to paragraph 2 of the Assignnent Agreenent, it did so in
context of discussing the topic of successor liability, not the
topic of a waiver of the provisions of Sections 19 and 34.2 of the
Lease (JA 687-89). And, even then RCSH s counsel stated that the
successor liability issue had “just cone up.” (JA 689).
Nonet hel ess, in its post-trial brief in support of a notion for a
judgnment as a matter of |aw, RCSH argued that paragraph 2 of the
Assi gnnent Agreenment was a contractual waiver that foreclosed
inposition of liability on RCSH as a successor in interest under
the Lease provisions. (JA 1093-94). And, in its post-tria
brief, TCP continued to press the point that RCSH had not pl eaded
wai ver as an affirmative defense. (JA 1110-12; 1133-37).

The district court held that the waiver defense had not been

pl eaded and that TCP had been prejudiced by the failure to plead

it. In so doing, the district court held: (1) that “TCP did not
have . . . fair warning that it was going to have to confront a
wai ver, a tinmely waiver defense. . . . (JA 1271); and (2) that, if

it had received notice of the waiver defense, TCP would have

presented two exhibits that “strike, | think, a fatal blow to a
wai ver claim both on prejudi ce grounds and on ot her grounds.” (JA
1271) .
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That reference was to a letter that attended TCP s consent to
t he Assignnent Agreenent. Both docunents refuted paragraph 2 of
t he Assignnment Agreenment. The letter, which was addressed to TCP
stated that:

The purpose of this letter is to advise
that Ruth U Fertel, Inc. The parent conpany
and sole shareholder of Ruth's Chris Steak
House #28, Inc. (“Tenant”), has changed its
name to ‘Ruth’s Chris Steak House, Inc.’” The
name change of Ruth U. Fertel, Inc. to Ruth's
Chris Steak House, I nc. is noninal and
cosnetic only, and the ownership of Ruth U.
Fertel, Inc. and the Tenant is not changing in
any way what soever.

In addition, all of the wholly owned
subsidiaries of Ruth’s Chris Steak House, |nc.

(formerly Ruth U. Fertel, Inc.) are being
restructured and ner ged for i nterna
operati onal purposes only. As a result of

this restructuring, the Tenant, Ruth's Chris
Steak House #28, Inc., wll be nerged with
several other wholly owned subsidiaries of the
parent into the newly created Louisiana
limted Iliability conpany known as ‘RCSH
Qperations, LLC.’” The sole owner, nenber and
manager of RCSH Operations, LLC is Ruth's
Chris Steak House, Inc. (formerly Ruth U.
Fertel, Inc).

As an accommpdation to Tenant and Ruth’s
Chris Steak House, Inc. (formerly Ruth U.

Fertel, Inc.) and in light of our good working
rel ati onshi p, we ask t hat you, as
‘Landl or/ I ntervenor,’ execute the attached

Assignnent and Assunption of Lease Agreenent
acknow edging the restructuring and renam ng
of Tenant to RCSH QOperations, LLC, and the

Assi gnnent of Tenant’s interests and
obligations in the Lease to RCSH Operati ons,
LLC.

20



(JA 1141) enphasis added. The nerger agreenent explicitly
provi ded, in paragraph 2.05, that RCSH “shall be responsible for
all of the liabilities and obligations of” RC #28. (JA 1147).

The district court held that, if waiver by virtue of paragraph
2 of the Assignnment Agreenent had been pleaded, TCP could have
i ntroduced evidence respecting the letter from RCSH to TCP
expl aining that the change in corporate structure was a cosnetic
one, that ownership of the restaurant would renmain the same, and
that the tenant woul d be not changing in any way. Also, TCP could
have shown t hat RC #28 woul d be nerged into the newy created RCSH
and that this nmerger was occurring “for internal purposes only.”
Further, TCP could have of fered evidence that the nmerger agreenent
provi ded that RC #28 woul d cease to exist and that the surviving
conpany, RCSH, woul d “be responsible for all of theliabilities and
obl i gations of corporation A [RC #28]."

That ki nd of evidence woul d have been hi ghly probative of the
effect, if any, of TCP's consent to the Assignnent Agreenent and
the effect, if any, of paragraph 2 of the Assignnent Agreenment on
t he provisions of Sections 19 and 34.2 of the Lease. Undoubtedly,
the failure to plead waiver as an affirmative defense prejudiced
TCP because TCP did not pursue in discovery, and thus did not offer

at trial, proof that the consent to the Assignnment Agreenent did
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not have the effect of waiving Sections 19 and 34.2 of the Lease. '
And, of course, significant evidence of that sort was avail able, so
that the waiver issue, had it been pleaded, could have been
explored in discovery and at trial.

It is no answer to say, as does RCSH, that TCP had possession
of these two docunents before the litigation began and thus could
have antici pated the defense of waiver. Rule 8(c) inposed on RCSH
the obligation to plead the waiver defense so that it could be
addressed in discovery and at trial. It is precisely the sort of
procedural gamesmanship rai sed by the circunstances presented here
that Rule 8(c) is intended to foreclose. Thus, we find no error in

the district court’s rejection of RCSH s wai ver defense. !

0 The district court also held that the two docunents (which
were not permitted in evidence), along with other testinony would

call intoplay the rule, well-settled under Virginialaw that RCSH
was a nere continuation of RC #28 and thus would be liable as a
successor under any circunstances. It is unnecessary to address

this issue given the fact that RCSH did not plead the affirmtive
def ense of waiver as required by Rul e 8(c) and because the district
court was clearly correct in finding that TCP was prejudi ced by the
bel ated rai sing of that defense.

1 On appeal, as it did bel ow, RCSH nakes a pass at casting the
wai ver defense as a question of successor liability. However,
given its own pl eadi ngs, RCSH cannot be heard to assert that it is
not RCSH s successor in interest. Thus, it nust stand or fall on
t he wai ver defense.

The district court, alternatively, held: (1) that if the
letter and the nerger agreenent had been admtted, they would
defeat the waiver defense on its nerits; and (2) that RCSH did not
prove wai ver by cl ear and convi nci ng evi dence. W need not address
ei ther alternative hol ding.
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B. TCP's Rule 26(a)(1l) Disclosure Respecting Danages
In the initial disclosure of its damages made under Rule
26(a) (1), TCP disclosed damages in the amobunt of $78,346.87. The
proof at trial showed damages of $110,372.14 which, of course, was
the anount of the judgnent. RCSH argued that TCP should be
forecl osed fromproving the greater sumbecause it varied fromthe
anount of damages set out in TCPs initial pretrial disclosure.
The district court rejected that argunment, hol ding that:
There is no showing on this record of any
prejudice that results fromthe difference
In fact, as | see the discovery, these
docunents were nmade avail able, and it was gone
t hrough in sonme detail.
(JA 1279). We review that decision for abuse of discretion.
Al t hough RCSH conti nues on appeal to assert that there was a
di fference between the initial disclosure and the sum proved at
trial, it does not contend that the district court erred in finding
that the greater sum was di sclosed in discovery and “gone through
in sone detail.”?!? The nere fact that the danmage claim was
increased after the initial disclosure does not operate to
forecl ose proof of the greater anmpbunt where, as the district court

hel d, the greater anmount was the subject of discovery. | ndeed,

Rule 26(a)(1l) contenplates that the initial disclosure will be

12 The hi gher sum al so appeared in TCP's proposed findi ngs of
fact and conclusions of law filed on the Friday before trial
That, however, was not a basis for the district court’s finding
respecting suppl enental disclosure on TCP s damages.
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based on information available at the tinme of disclosure. And,
Rule 26(e) requires that initial disclosures be supplenented.
Considering this record, the district court’s findings respecting
suppl emental di scl osure, and the provisions of Rule 26(a)(1l) and
Rul e 26(e), we find no abuse of discretionin the district court’s
decision to allow proof of the |arger danage sum

C. Sufficiency of Proof: Causation

RCSH contends that there was insufficient proof that the
breach of the Lease was the proxi mate cause of the damages cl ai ned
by TCP. Findings of proximte cause, usually described as m xed
questions of |law and fact, are to be reviewed for clear error

pursuant to Fed. R CGCv. P. 52(a). Exxon Co., U S. A v. Sofec,

Inc., 830, 840-41 (1996); Cohen v. Boxberger, 544 F.2d 701, 704

(4th Gr. 1976).%
The district court’s findings on causation were articulated in

great detail (JA 1255-58; 1263-66). Measuring those findings

13 Most of our sister circuits adhere to this rule. Childress
& Davis, Federal Standards of Review, § 2.28 (3d ed. 1999); Wi ght
& MIller, Federal Practices and Procedure Civil, § 2589 (1995).
One treatise points out that sonme of our deci sions between 1966 and
1983 appear to have departed from it (and enployed a freely
revi ewabl e standard), Wight & Mller, Federal Practice and
Procedure Givil, § 2589 (1995), but that we returned to it in 1983.
Id.; Bonds v. Mortensen, 717 F.2d 123, 125 (4th Cr. 1983).
What ever may be said of this history, the Suprene Court, in 1996,
seens to have settled the matter in favor of application of the
clearly erroneous standard to the review of findings of proximte
cause. Exxon Co., U.S.A v. Sofec, Inc., 517 U S 830, 840-41
(1996) (“issues of proximate causation and superseding cause
i nvol ve application of lawto fact, whichis left to the factfinder
subject to limted review"”).
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against the record as a whole, we find no error in the district
court’s finding that the breach of the Lease obligation to maintain
and repair the drain lines proximately caused the |oss for which
TCP sought redress in its counterclaim

D. Sufficiency of Proof: Damages

There was ful sonme proof that the damages were incurred in the
anounts clainmed and that they were of the sort that were
conpensabl e for the breach of the Lease. The challenge to the
sufficiency of the proof nade by RCSH is that the w tnesses who
were offered to prove TCP s damages were not fromTCP, but fromits
property manager. Thus, says RCSH, there was no proof that TCP
actually paid the bills that were adnmtted to support its damage
claim The sufficiency of proof of damages is a fact issue which
we review for clear error.* Having done that and considering the
record as a whole, we are satisfied that the district court did not
err in finding that the proof was sufficient to support the award

of damages in the anount cl ai ned.

V.
RCSH argues that the district court erred in striking its
demand for jury trial. This issue cones to us as a request to

direct a jury trial on remand. Because of the disposition of the

14 Scott v. Vandiver, 476 F.2d 238 (4th Cr. 1976); Childress
& Davis, Federal Standards of Review, 8§ 2.22 (3d ed. 1999).
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foregoing i ssues, there wll be no remand. And, it is unclear from
RCSH s brief whether it even asserts error in the decision to
strike the jury demand as to TCP's counterclaim?®  Assuni ng,
however, that RCSH is pressing that issue, we will address it.

In its conplaint, RCSH asked for trial by jury. Neither the
answer nor the counterclai mcontai ned any such request nor did the
reply to the counterclaim At the pretrial conference
approximately five weeks before the conmencenent of trial, the case
for set for a jury trial. On July 25, 2002, seven days after the
pretrial conference, TCP noved to strike RCSH s jury denand,
asserting as the ground therefor, the terns of Section 47 of the
Lease which provides that:

| andl ord and Tenant hereby expressly waive
trial by jury in any action, proceeding or
count ercl ai mbrought by either of themagai nst
the other, on any matter whatsoever arising
out or in any way connected this Lease, their
relationship as | andlord and Tenant, Tenant’s
use and occupancy of the Dem sed Prem ses
and/ or any claimof any injury or damage.
The district court held that the waiver of jury trial neant

precisely what it said and enforced it. W see no error in that

deci si on.

1nits opening brief, RCSH states: “[t]hus, on remand, this
Court should direct that in at | east the further proceedings as to
[ nami ng all defendants other than TCP], RCSHis entitled to a jury
trial.” The issue is not addressed in RCSH s reply brief.
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VI .

For the foregoing reasons, the judgnment of the district court
granting sunmary judgnent on the clains of RCSH is affirned, and
the judgnent of the district court awardi ng damages to TCP in the
amount of $110,372.14 is affirned.

AFFI RVED
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