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OPINION

PER CURIAM: 

Vernon Leigh Hayes appeals the sentence of sixty months impris-
onment he received after he entered a guilty plea to conspiracy to pos-
sess with intent to distribute and distribute a quantity of dilaudid, 21
U.S.C. § 846 (2000). He contends that the district court erred in fail-
ing to enforce the terms of his oral plea agreement. For the reasons
explained below, we vacate the sentence and remand for resentencing.

Hayes pled guilty under an oral plea agreement. At the guilty plea
hearing, the government attorney informed the magistrate judge that
the parties agreed that the statutory sentencing range was five to forty
years. The government further stated that Hayes had cooperated suffi-
ciently to receive a motion for downward departure under U.S. Sen-
tencing Guidelines Manual § 5K1.1, p.s. (2001), and that the
government planned to make a departure motion. The magistrate
judge replied, "Let me also put on this transcript the five to 40 agree-
ment, and the downward departure would be from that." The govern-
ment attorney responded affirmatively. 

Because it is not one of the drugs enumerated in 21 U.S.C.
§ 841(b)(1)(A) or (B), there is no mandatory minimum sentence for
an offense involving dilaudid; the statutory maximum sentence is
twenty years. 21 U.S.C. § 841(b)(1)(C). The presentence report stated
that the statutory penalty for Hayes’ offense was a maximum sentence
of twenty years under § 841(b)(1)(C). Nonetheless, at sentencing, the
parties and the district court proceeded on the understanding that the
statutory sentencing range was five to forty years based on the quan-
tity of dilaudid reasonably foreseeable to Hayes. The government
moved for a downward departure from the guideline range of 87-108
months, but refused to request the departure under 18 U.S.C.
§ 3553(e) (2000), which permits a departure below a statutory mini-
mum sentence. The district court accordingly departed from offense
level 29 to offense level 24, saying that was the best it could do. The
resulting guideline range was 51-63 months. The court imposed a sen-
tence of 60 months. 

On appeal, Hayes argues that the district court should have
enforced the oral plea agreement and acknowledged its authority to
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depart below the presumed statutory minimum. Because no statutory
minimum sentence applied, we need not decide whether the govern-
ment breached the oral plea agreement. However, when the sentenc-
ing court’s decision not to depart is based on a mistaken belief that
it lacks the legal authority to depart, the appeals court may review the
decision. United States v. Brock, 108 F.3d 31, 33 (4th Cir. 1997). In
this case, the court did not understand its legal authority to depart
below sixty months. We therefore vacate the sentence and remand the
case for resentencing to permit the district court to reconsider its
departure decision. 

We dispense with oral argument because the facts and legal conten-
tions are adequately presented in the materials before the court and
argument would not aid the decisional process. 

VACATED AND REMANDED
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