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Unpublished opinions are not binding precedent in this circuit. See
Local Rule 36(c).

OPINION

PER CURIAM:

Cesar Beltran-Avellaneda appeals his conviction and sentence for
illegally re-entering the United States after having been deported for
an aggravated felony, in violation of 8 U.S.C. §1326(a), (b)(2)
(2000). Counsel has filed a brief pursuant to Anders v. California, 386
U.S. 738 (1967), in which he states that there are no meritorious
issues for appeal. Although notified of his right to submit a pro se
supplemental brief, Beltran-Avellaneda has not done so.

Counsel presents for review the district court’s failure to depart
downward based on Beltran-Avellaneda’s cultural assimilation. This
court lacks jurisdiction to review the district court’s refusal to depart
downward unless that refusal is based on the court’s mistaken belief
that it lacked the power to depart. United States v. Bayerle, 898 F.2d
28, 30-31 (4th Cir. 1990). The record clearly indicates that the district
court knew it had the power to depart but simply refused to depart.
Therefore, this court lacks jurisdiction over Beltran-Avellaneda’s
appeal.

In accordance with Anders, we have reviewed the entire record in
this case and have found no meritorious issues for appeal. Because
this court requires that counsel inform his client, in writing, of his
right to petition the Supreme Court of the United States for further
review, we deny counsel’s motion to withdraw at this time. If the cli-
ent requests that a petition be filed, but counsel believes that such a
petition would be frivolous, then counsel may move in this court for
leave to withdraw from representation. Counsel’s motion must state
that a copy thereof was served on the client.

We dispense with oral argument because the facts and legal conten-
tions are adequately presented in the materials before the court and
argument would not aid the decisional process.

DISMISSED



