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PER CURI AM

David W/ bert Shanton, Sr., seeks to appeal the district
court’s order accepting the recommendati on of the magi strate judge
and denying relief on his notion filed under 28 U S. C. § 2255
(2000)." An appeal nay not be taken to this court fromthe final
order in a 8 2255 proceeding unless a circuit justice or judge
issues a certificate of appealability. 28 U S.C. 8§ 2253(c)(1)
(2000). A certificate of appealability will not issue for clains
dism ssed by a district court solely on procedural grounds unl ess
t he novant can denonstrate both “(1) ‘that jurists of reason woul d
find it debatable whether the [notion] states a valid claimof the
denial of a constitutional right’ and (2) ‘that jurists of reason
would find it debatable whether the district court was correct in

its procedural ruling.”” Rose v. Lee, 252 F. 3d 676, 684 (4th Cr.)

(quoting Slack v. MDaniel, 529 US. 473, 484 (2000)), cert.

denied, 122 S. C. 318 (2001). W have reviewed the record and

Shanton filed his notice of appeal nore than sixty days
after the district court entered its order on the docket, see Fed.
R App. P. 4(a)(1l), and failed to obtain an extensi on or reopening
of the appeal period, see Fed. R App. P. 4(a)(5, (6). W have
jurisdiction to consider this appeal, however, because the district
court’s order was not entered on a separate judgnent as required by
Fed. R Cv. P. 58. See Hughes v. Halifax County Sch. Bd., 823
F.2d 832, 835 (4th G r. 1987) (finding that five-page order did not
satisfy separate judgnent where order contai ned procedural history
of case and district court’s reasoning). Thus, the appeal period
never began to run, and Shanton’s appeal nmay not be dism ssed as
untinmely. See Quinn v. Haynes, 234 F.3d 837, 843 (4th Cr. 2000),
cert. denied, 532 U S. 1024 (2001).




conclude for the reasons stated by the district court that Shanton
has not made the requisite showing. See Slack, 529 U S. at 484.
Accordingly, we deny a certificate of appeal ability and dism ss the
appeal. See 28 U.S.C. § 2253(c)(1)(B); Slack, 529 U.S. at 484. W
di spense with oral argunent because the facts and | egal contentions
are adequately presented in the materials before the court and

argunment woul d not aid the decisional process.

DI SM SSED



