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PER CURI AM

Petitioner, Francis Bovovo (“Bovovo”), seeks review of an
Order of the Board of Inmmgration Appeals (“Board”) denying his
Motion to Reconsider the Board' s summary dism ssal of his appea
for failure to file a brief. For the follow ng reasons, we grant
the petition, vacate the Board’ s Order denying Bovovo's Mdtion to
Reconsi der, and remand to the Board for further findings consistent
with this opinion.

Bovovo, a native and citizen of Caneroon, arrived in the
United States in April 2002. | medi ately upon his arrival, the
United States detained Bovovo and commenced renoval proceedi ngs.
Bovovo conceded renovability and sought relief in the form of
political asylum w thholding of renoval, and protection under the
Convention Agai nst Torture. After a hearing on the nerits of
Bovovo’ s asylumrel ated applications, the I nm gration Judge issued
an oral decision denying all relief.?

Bovovo tinely appeal ed the decision of the Inmgration Judge
to the Board by submtting a Notice of Appeal (“Form EOQR-26").

Item4 on Form EO R-26 conspi cuously states that “[t]he failure to

The Immgration Judge noted several inconsistencies in
Bovovo’' s testinony and his statenments to i mmgration officials when
he attenpted to enter the United States, and found himto be an
i ncredi ble w tness. The Immigration Judge also found, in sum
that, even if the credibility findings were to be reversed by a
hi gher court, Bovovo did not neet his burden of denonstrating that
he had a wel | -founded fear of persecution or that there was a cl ear
probability of himbeing tortured if he was returned to Caneroon.



specify the factual or legal basis for the appeal may lead to a
sumary di smssal wi thout further notice, unless you give specific
details inatinely, separate witten brief or statenent filed with
the board.” 1In the space bel owthis warning, Bovovo stated in sone
detail his reasons for appealing the decision of the Inmgration
Judge. 2

I n addi ti on, Bovovo checked the box on Item6 of Form EOQ R-26
indicating that he “will” file a separate witten brief in support
of his appeal. According to Bovovo, this was done inadvertently.
A conspi cuous war ni ng appears directly beneath Item6 stating that
the appeal “may be summarily dism ssed if you indicate in Item #6
that you will file a separate witten brief or statenent and
within the time set for filing, you fail to file the brief or
statenment and do not reasonably explain such failure.”?

On Novenber 4, 2002, the Board sent Bovovo a transcript of the
testimony from the hearing, a copy of the decision of the
| mm gration Judge, and a briefing schedul e i ndi cating that Bovovo’'s
bri ef was due on Novenber 25, 2002. On the briefing schedul e was

anot her warning rem nding Bovovo that “[i]f you fail to file the

’2In three separate paragraphs in the space provided on Form
EQ R-26, Bovovo appears to identify findings of fact and
conclusions of law that are challenged. In addition, Bovovo
supports his contentions with case | aw.

Bovovo signed and dated the form on the signature |ine
| ocated directly beneath the warning for Item 6.
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brief or statement within the tinme set for filing in this briefing
schedul e, the Board may sumarily di smss your appeal.”

It is undisputed that Bovovo never filed an appeal brief,
never inquired about the status of his case, and never inforned the
Board of any intent not to file a brief. On January 22, 2003, the
Board summarily dismssed Bovovo's appeal citing 8 CFR
3.1(d)(2)(i)(E) (now set forth at 8 C.F.R 1003.1(d)(2)(i)(E
(2003)), which permts the Board to summarily dism ss an appea
when a brief is not filed after a party indicates that one will be
filed. No other reason for the summary dism ssal was given.*
Bovovo explained that, because he had detailed the factual and
| egal basis of the appeal and provided controlling authorities on
Form EOR- 26 , he deened it unnecessary to file a separate brief.

Bovovo filed a Motion to Reconsider on January 30, 2003. On
May 1, 2003, the Board deni ed Bovovo’s Mtion to Reconsider. The
i nstant appeal was filed on May 28, 2003. W note that Bovovo
dedicates a significant portion of his brief to rearguing the

nmerits of his asylumrelated clains. However, the only issue

“The entire Order states, “The appeal is dismssed. The
appel l ant checked Box 6 on the Notice of Appeal (Form EO R-26)
indicating that a separate witten brief or statenment would be
filed in addition to the reasons for appeal acconpanying the Notice
of Appeal. Block 6 is inmediately foll owed by a cl ear warning that
the appeal may be subject to summary dismssal if the appellant
i ndi cates that such a brief or statenent will be filed and, wthin
the time set for filing, you fail to file the brief or statenent
and do not reasonably explain such failure.”
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properly before us is whether the Board abused its discretion in
denyi ng Bovovo's Motion to Reconsider.?®

A decision to grant a notion to reconsider is within the
di scretion of the Board. 8 CF.R § 1003.2(a). A notion to
reconsi der “shall state the reasons for the notion by specifying
errors of fact and law in the prior board decision and shall be
supported by pertinent authority.” 8 CF. R 8§ 1003.2(b)(1). Here,
in denying Bovovo’s notion, the Board stated only that, “[t]he
failure to file a brief in a tinely manner is an adequate basis
upon which to dismss an appeal. W did so and see no error in
t hat decision. Accordingly, the notion to reconsider is denied.”
Thus, the issue before the Court, at core, is whether the Board has
the authority to summarily dismss an immgrant’s appeal for
failure to file a brief, even when the Board i s otherw se properly

informed of the reasons for the appeal.

°l't is apparent to this Court that Bovovo desires to
relitigate the merits of his case on appeal by asking us to review
the Board’s initial Order of January 22, 2003. However, the issues
resolved in that proceeding are not properly before this Court. A
deportee nust file his petition for appeal within thirty days of a
final order. 8 US. C 8§ 1252(b)(1). The tinme limtation is
“jurisdictional in nature and nust be construed wth strict
fidelity to [its] ternms.” Stone v. INS, 514 U S. 386, 405 (1995).
The filing of a notion to reconsider does not toll the running of
the limtation period. 1d. at 394. In the present case, after
Bovovo failed to file his brief, the Board issued its order of
di sm ssal on January 22, 2003. Thus, Bovovo was required to file
hi s appeal by February 22, 2003. The instant appeal was filed on
May 28, 2003. Consequently, the appeal is not tinmely as to the
Board’s original order, and may only be considered by us in the
context of the Board' s denial of the Motion to Reconsider ordered
on May 1, 2003.




There are two sections of the INS regul ations pertinent to the
issue at hand. First 8 CF. R 8§ 1003.3(d)(2)(i) expressly grants
the Board authority to summarily dism ss appeals for any one of
eight (8) different reasons. 8 CF.R 8 1003.3(d)(2)(i)(A - H)
One of those reasons i ncludes when “[t] he party concerned i ndi cates
on FormEOR-26 . . . that he . . . will file a brief or statenent
in support of the appeal and thereafter does not file such brief or
statenent, or reasonably explain his or her failure to do so,
within the time set for filing.” 8 CF.R § 1003.1(d)(2)(i)(E)
However, 8 C.F.R 8 1003.3(b) states that “[a] party taking the
appeal nust identify the reasons for the appeal in the Notice of
Appeal (Form EO R-26 or Form EO R-29) or in any attachnents
thereto, in order to avoid summary dism ssal pursuant to
§ 1003.1(d)(2)(i).” In addition, 8 1003.3(b) states the specific
requi renents necessary to avoid summary dism ssal and adequately
apprise the Board of the nature of the appeal.®

Based upon this | anguage, one could argue that a sufficient

statenent of reasons in the notice of appeal woul d serve to prevent

*“The statenent nust specifically identify the findings of
fact, the conclusions of law, or both, that are being chall enged.
If a question of law is presented, supporting authority nust be
cited. |If the dispute is over the findings of fact, the specific
facts contested nust be identified. Where the appeal concerns
di scretionary relief, the appell ant nust state whether the all eged
error relates to statutory grounds of eligibility or to the
exercise of discretion and nust identify the specific factual and
l egal finding or findings that are being challenged.” 8 CF. R 8§
1003. 3(b).



summary di sm ssal only under subsection (A) of 8§ 1003.1(d)(2)(i),
which permts dismssal when reasons for the appeal are not
specified in the notice. However, in this Court’s view, a better
reading, inplicit in the plain |anguage of 8§ 1003.3(b) and the
purpose of the regulations, is that a sufficient statenent of
reasons in the notice of appeal prohibits summary di sm ssal based
upon any of the reasons set forth in 8 1003.1(d)(2)(i), including
dismissal for failure to file a brief.” 1In other words, sunmary
dism ssal for failureto file a brief is only appropriate where the
alien checks Item 6 that he will file a separate brief and the
reasons for the appeal stated in the required section on Form
EQ R-26 do not conport with the requirenents of § 1003.3(b) and do
not adequately notify the Board of the reasons for the appeal.?
In dismssing Bovovo's appeal and subsequent Mtion to

Reconsi der, the Board abused its discretion by basing its decisions

‘At the very least, the limting language in 8§ 1003. 3(b)
creates anbiguity as to whether an appeal may be dism ssed for
failure to file a brief when the alien has adequately stated the
reasons for the appeal on FormEQO R-26, and “lingering anbiguities
in deportation | aws nmust be construed in favor of the alien.” [INS
v. St. Cyr, 533 U.S. 289, 320 (2001).

%W note that the semi nal case on the narrow point of |aw at
issue is Casas-Chavez v. INS, 300 F.3d 1088 (9th G r. 2002), in
which the Ninth Grcuit held that a petitioner’s satisfaction of
the specificity requirenent in 8 1003. 3(b), despite the failure to
file a prom sed brief, is sufficient to prevent sunmary di sm ssal
of an appeal because it provides the Board with the requisite
notice. The other circuits that have interpreted or have provided
a judicial gloss to the principle espoused by the Ninth Grcuit,
i ncludi ng the cases cited by Appell ee, have not been faced with the
particul ar issue at hand or have distinguished it on the facts.
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solely on Bovovo's failure to file a brief after checking the box
in Item 6 stating that he would do so. In both decisions, the
Board failed to even nention, nuch |ess analyze for sufficiency,
Bovovo’'s stated reasons for the appeal on Form EQO R-26
Consequently, we are unable to determ ne whether the Board was
adequately inforned of Bovovo's |egal and factual contentions on
appeal . The Suprenme Court has counseled courts of appeals to
refrain from rendering their own findings of fact or resolving

i ssues not yet considered by the Board. See INS v. Ventura, 537

US 12, 16 (2002). Rather, “a court of appeals should remand a
case to an agency for decision of a matter that statutes place
primarily in agency hands.” 1d. Accordingly, we grant Bovovo's
petition, vacate the Board’'s Oder, and remand for the Board to
consi der whet her Bovovo’'s Notice of Appeal sufficiently states the
basis for his appeal under the standards set forth in 8 CF. R 8§
1003.3(b). If the basis for Bovovo’'s appeal is sufficiently stated
on the Notice of Appeal, the Board should consider the nerits of

hi s appeal .

PETI T1 ON GRANTED




