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PER CURI AM

Cheryl Nye appeal s the district court's order granti ng sunmary
judgnment in favor of her fornmer enployer, the Superintendent and
Board of Education of Cecil County (the "Board"), on her clains of
sexual harassnent, retaliation, and constructive discharge in
violation of Title VIl of the Cvil R ghts Act of 1964, 42 U. S. C
88 2000e et seq. W affirmthe order granting sumary judgnment on
t he sexual harassnment and constructive discharge cl ains. However,
we reverse the award of summary judgnent as to the retaliation

clai mand remand for proceedi ngs consistent with this opinion.

I .

In 1981, the Board hired Nye as a school psychol ogist. Every
year, she worked with students at five or six schools within the
Cecil County Public School System At all tines relevant to these
proceedi ngs, Nye was supervised by Dr. R Wayne Carnean, the
Assi stant Superintendent for Student Services and Speci al Prograns.
Dr. Carnean determ ned the schools that Nye woul d serve during the
school year, and Nye typically worked at each school for two days
per nont h.

During the 1993-1994 school vyear, and again in 1996, Nye
all eges that she was sexually harassed by Robert Harris, the
principal of Leeds Elenentary School ("Leeds"). In August 1996,

Nye conpl ai ned of the harassnment to Dr. Carnean and Henry Shaffer,



the Director of Hunman Resources. The Board commenced an
investigation and, from August 1996 through February 1997,
questioned Nye, Harris, and ot her school personnel concerning Nye's
al | egati ons of sexual harassnment. U timately, the Board concl uded
that the allegations could neither be proven nor disproven.
Neverthel ess, the Board transferred Nye away from Leeds at her
request and directed that Harris undergo training on sexual
har assnent .

On May 20, 1997, Nye filed a conplaint with the Ofice of
Cvil Rights of the United States Departnment of Education ("COCR'),
regardi ng her clainms of sexual harassnent. The OCR referred Nye's
conplaint to the Equal Enploynment OCpportunity Comm ssion ("EECC")
and also notified the Board of her charge. Subsequently, on
Cct ober 15, 1997, Nye filed a formal charge of sex discrimnation
with the EECC.

According to Nye, the Board took a nunmber of retaliatory
actions against her in the sixteen nonths followng her first
conpl ai nt of sexual harassnment. First, Dr. Carnean required Nye to
account for her tinme and whereabouts, sonmething she had never
previ ously been asked to do as an enpl oyee of the school system
Second, Dr. Barbara \Weel er, the Associ ate Superintendent, reacted
critically to a presentation Nye made to the Assistant Principals
Commttee. Third, Nye alleges that she was renoved from various

commttees and special assi gnnment s, including the Crisis



I ntervention Teamand the Assistant Principals Commttee. Fourth,
Dr. Carnean refused to consider Nye for a pronotion to the position
of psychol ogi st coordinator. Fifth, Dr. Carnean required Nye to
defend her decision to release a student from special education
servi ces. Nye's remaining allegations of discrimnatory
retaliation involve this placenment deci sion.

On April 8, 1998, Dr. Carnean schedul ed a neeting to question
Nye and ot her col | eagues about the student's rel ease. Nye asserts
that, because she had received no agenda for the neeting and
because she was generally confused about it, she attenpted to
obtain clarification from Dr. Carnean. When Dr. Carnean was
unavai l abl e, Nye sought out another colleague, Melissa Wyl, for
i nformati on about the neeting. According to Dr. Carnean, Nye
approached Wyl in a rude and confrontational manner, which
resulted in a disruption to the workplace. On April 15, 1998, on
account of this incident, Dr. Carmean i ssued Nye a formal letter of
repri mand.

Significantly, the letter reprimnded Nye for two separate
i nci dents: (1) for inappropriately confronting Melissa Wyl
regardi ng the placenent decision, and (2) for notifying the EECC
that another <colleague, Leslie Rink, was allegedly sexually
harassed by a school principal. Dr. Carnean wote that:

In our conference of April 9, 1998 | spoke with you
about two issues. The first issue involved your

confrontation with Melissa Weyl at El kton M ddl e School .
It was i nappropriate for you to seek out and threaten M.
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Weyl at her work site. Your contact was upsetting to Ms.

Wyl and this nmust not occur again. Any contact with Ms.

Weyl nust be held at a professional |evel.

The second matter related to your letter in which

you alleged that Ms. Leslie Rink, School Psychol ogist,

was subjected to sexual harassnent. By Ms. Rink's

affidavit she indicated her anger with you for your

letter involving her in allegations against a co-worker

whi ch Ms. Rink denies ever occurred. M. Rink was upset

by this incident. You are directed to conduct yourself

with Ms. Rink in a professional way.

J. A 232.

Shortly thereafter, on June 15, 1998, Dr. Carnean conpl eted
Nye' s annual performance eval uation. Every year, Nye was eval uat ed
in four areas: |eadership skills, managenent skills, professional
growt h, and i nterpersonal rel ationships. Her perfornmance was rated
on a scale of 4 ("exenplary"), 3 ("effective"), 2 ("needs
i mprovenent”), or 1 ("unsatisfactory"). In this particular
eval uati on, Nye received several "unsatisfactory" ratings in the
area of interpersonal relationships. However, since 1995, she had
never received a rating | ower than "effective."

Nye asserts that, on account of these alleged retaliatory
actions, she felt vulnerable to termnation and, as a result,
suffered from severe enotional distress. Accordingly, on August
28, 1998, Nye resigned her enploynent with the school system She
subsequently filed suit, alleging that the Board perpetuated a

hostil e work environnent, retaliated agai nst her for conpl ai ni ng of

sexual harassnent, and constructively discharged her in violation



of Title VI1.* After the district court awarded summary judgnent
to the Board on all of her clains, Nye tinely filed the instant

appeal .

.
We reviewthe district court's order granting sumary judgnent
de novo. Summary judgnment is proper when no i ssue of material fact
exi sts and the noving party is entitled to judgnent as a matter of

I aw. Fed. R CGv. P. 56(c); Celotex Corp. v. Catrett, 477 U S

317, 322 (1986). In particular, the relevant inquiry is "whether
the evidence presents a sufficient disagreenent to require
submission to a jury or whether it is so one-sided that one party

must prevail as a matter of law." Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 251-52 (1986).

Nye first contends that the district court erred in dism ssing
her hostile work environment clai magai nst the Board. To establish
a prima facie case of sexual harassnent on a hostile work

environnment theory, a plaintiff must prove that: (1) she was

"We agree with the district court's conclusion that, wth
respect to her constructive discharge claim Nye presented no
evi dence that her working conditions were objectively intol erable
and thus failed to establish a prima facie claimof constructive
di scharge. See Wllians v. Gant Food, Inc., 370 F.3d 423, 434
(4th Gr. 2004) (dismssing constructive discharge claim where
enpl oyee failed to denonstrate that working conditions were
objectively intolerable). The evidence reveals that Nye submtted
her letter of resignation two years after the last act of alleged
harassment and three nonths after the last act of alleged
retaliation occurred. By her own account, Nye resigned her
enpl oyment only after she was able to secure enpl oynent el sewhere.
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harassed because of her sex; (2) the harassnment was unwel conme; (3)
t he harassnent was sufficiently severe or pervasive to create an
abusi ve worki ng environnent; and (4) sone reasonabl e basis exists

for imputing liability to the enployer. Causey v. Balog, 162 F. 3d

795, 801 (4th G r. 1998) (establishing four-prong test for hostile
wor k environnent clainms). Inthis case, the district court granted
summary judgnent to the Board on the grounds that no basis existed
to inpute liability to the Board for the alleged harassnent
commtted by Principal Harris.

We have previously observed that "an enployer is subject to
vicarious liability to a victimzed enployee for an actionable
hostil e environnent created by a supervisor with inmmediate .

authority over the enployee.” Mkels v. Gty of Durham 183 F.3d

323, 331 (4th Gr. 1999) (internal quotes omtted). O key
i nportance in determ ning whether the illegal acts of an enpl oyee
should be inputed to the enployer is whether the m sconduct was
"aided by the agency relation.™ ld. at 331-32. In MKkels, we
expl ai ned that:
Two bright line rules define the boundaries of the root
principle. Any harassing conduct that culnmnates in a
"tangi ble enploynent action"? against the victim is
necessarily conduct "ai ded by the agency rel ation," since

it can only be taken by supervisory enpl oyees enpowered
by their enployers to take such action. In that

2*A tangible enploynent action constitutes a significant
change in enploynent status, such as hiring, firing, failing to
pronot e, reassi gnment wi th significantly di fferent
responsibilities, or a decision causing a significant change in
benefits.” Burlington Indus. v. Ellerth, 524 U S. 742, 761 (1998).
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circunstance, vicarious liability is absolute, wthout

regard to whether the enployer knew, or should have

known, or approved of the act, or sought to prevent or
stopit. At the other end . . ., harassnent by a fell ow

enpl oyee having no authority of any kind over the victim

never can be found "aided by the agency relation"; as to

such enpl oyees, the agency rel ati on provides no "aid" for

t heir conduct but workplace proximty, and that does not

suffice for the purpose.

Id. at 332 (citations omtted) (footnote supplied). Utimtely,
"[t]he determnant 1is whether as a practical mtter [the]
enpl oynment relationship to the victimwas such as to constitute a
continuing threat to her enploynent conditions that mnade her
vul nerable to and defensel ess against the particular conduct in
ways that conparabl e conduct by a nere co-worker would not." |d.
at 333.

Nye contends that Harris possessed sufficient authority to
justify inputing liability to the Board since principals generally
provide sone neasure of input into the evaluation of school
psychol ogi st s. In support of her contention, Nye proffered
evi dence that Tony Ligatti, another principal of a school in which
she wor ked, supplied Dr. Carnean with i nformati on about hi s worki ng
relationship with Nye, information that subsequently becane a part
of her performance evaluation. While we are unwilling to concl ude
that principals cannot be considered supervisory enployees of
school psychol ogi sts as a general rule, we agree with the district

court that a jury could not reasonably find that Harris possessed

sufficient authority over Nye to justify inputing liability to the



Board in this case. The evidence before us is insufficient to
support a finding that Harris, as principal of just one school that
Nye visited for two days a nonth, possessed significant authority
over her. By Nye's own account school psychol ogists reported to
representatives of the Board, not principals, and Nye identified
Dr. Carnean, not Harris, as her supervisor. Nye fails to present
evi dence that Harris eval uated her, directed her daily assi gnnents,
or otherwise exerted authority over her sufficient to inpute
liability to the Board. Accordingly, the district court did not
err inits conclusion in this regard.

Wthout a basis toinpute liability to the enpl oyer, the Board
is potentially liable only for any negligence in taking action to
stop the alleged harassnent. 1d. at 332. As the district court
observed, however, Nye has presented no evidence that the Board was
negligent in addressing her conplaints of sexual harassnment. The
evi dence of record suggests that the Board conducted an i medi ate
and thorough investigation into Nye's allegations of harassnent.
It then took pronpt, corrective action, transferring Nye as she
requested, and directing Harris to undergo training. Thus, the
district court did not err in granting summary judgnent to the

Board on Nye's hostile work environnent claim
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[T,

Nye al so contends that the district court erred in dism ssing
her claimthat the Board retaliated agai nst her for conpl ai ni ng of
sexual harassnent in violation of Title VII. To establish a prim
facie case of discrimnatory retaliation, a plaintiff nust show
that: "(1) she engaged in a protected activity; (2) the enpl oyer
took an adverse enploynent action against her; and (3) a causa
connection exi sted between the protected activity and the asserted

adverse action." Von Gunten v. Maryland, 243 F.3d 858, 863 (4th

Cr. 2001). An "adverse enploynent action” is an action that
negatively effects "the terns, conditions, or Dbenefits" of

enpl oynent . Minday v. Waste Mgmit. of North America, Inc., 126

F.3d 239, 243 (4th Cr. 1997). The district court awarded sunmary
judgnment to the Board on Nye's retaliation claimon the grounds
that each alleged act of retaliation was either (1) not an adverse
enpl oyment action, or (2) not causally connected to her conplaints
of sexual harassnent.

Al t hough we agree with the district court that the majority of
Nye's allegations do not establish a prima facie case of
retaliation, we disagree with this conclusion with respect to Dr.
Carmean's reprimand letter and Nye's subsequent performance
eval uati on. For the following reasons, we believe that the

district court erred in granting summry judgnent to the Board.
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The district court reasoned that a reprimand or downgraded
performance eval uation is not an adverse enploynent action absent
sone evidence that it was acconpani ed by sonme form of "practi cal
consequence[]" concerning the plaintiff's enploynent. J.A 334

(citing Von Gunten, 243 F.3d at 868). See also Spears v. M ssour

Dep't of Corr. & Human Res., 210 F.3d 850, 854 (8th Gr. 2000) ("A

poor performance rating does not in itself constitute an adverse
enpl oyment action because it has no tangible effect upon the
recipient's enploynent . . . .").

In this case, however, the evidence is such that a reasonable
jury could find that, in the context of the Board s system of
progressive discipline, the reprimand and performance eval uation
resulted in a material change in Nye's enploynent status. Dr .
Carnean described the Board's progressive discipline program as
fol |l ows:

Usual ly, there is a discussion. Usually there is an

aski ng, account for, getting the information and, based

on the information, you mght take appropriate

di sciplinary action which could be a verbal reprimnd,

whi ch could be a witten reprimand or it could very well

be, you know, a recommendati on for suspension or it could

very well be a recommendation to the superintendent for

di sm ssal
J. A 188. Thus, wunder the Board's system of progressive
discipline, Dr. Carnean's formal letter of reprimand and Nye's
downgraded performance evaluation thrust Nye further along the

di scipline track and closer to termnation. As Dr. Carnean hinsel f

expl ai ned:
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| had talked to her. | put it in witing earlier. That
didn't seem to make a difference. So | thought a
stronger eval uati on woul d make a difference.
if.fhére had been no change in the behavior of the
enpl oyee and it continued to progress the way it was
progressing, it could ultimate[ly] lead to dism ssal.
J.A 191-93. On this evidence, a jury could reasonably concl ude
that the reprinmand and perfornmance evaluation anounted to a
tangi bl e, adverse consequence with respect to Nye's status as an
enpl oyee of the school system

Significantly, too, the fact that Dr. Carnean's letter of

reprimand expressly chastised Nye for filing a conplaint of sexual

discrimnation is evidence upon which a reasonable jury could find

that the Board was retaliating against Nye for engaging in
protected activity under Title VII. Indeed, as the district court
seened to observe, the reprimand |l etter coul d reasonably be vi ewed
as direct evidence of a retaliatory aninus. Specifically, the
district court reasoned that:

Wth regard to the [l etter of reprinmand] one coul d argue

that Nye has presented direct evidence of retaliation.

The reprimand letter states that Nye was being

repri manded for her "letter in which [she] alleged that

Ms. Leslie Rink, School Psychol ogist, was subjected to

sexual harassment." The defendants argue, however, that

Nye was not disciplined for communi cating with the EECC,

but rather for doing so without R nk's perm ssion and,

i ndeed, w thout even her awareness that Nye had overheard

her mention the harassnent.
J.A. 332 n.6. The resolution of a factual issue such as the true
notivation behind the reprimand letter was a jury function, and a

jury could have reasonably inferred fromDr. Carnean's letter that
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the Board' s proffered explanation was a pretext for discrimnatory
retaliation. Accordingly, we hold that, wth respect to the
reprimand letter and the performance evaluation, evidence of
retaliation was sufficiently in material dispute to preclude the

award of summary judgnent.

AFFI RVED | N PART,
REVERSED | N PART,
AND RENMANDED
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