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PER CURI AM

Plaintiff-appellant Deborah Newsom an enpl oyee of the Soci al
Security Admnistration (“SSA”), filed an internal conplaint with
the SSA for sex discrimnation against Jo Anne B. Barnhart, in her
of ficial capacity as Comm ssioner of the SSA. Newsomcl ai ned t hat
she was denied a pronotion because of her sex, in violation of
Title VII. After Newsom was denied relief in the admnistrative
proceeding, she filed a conplaint in the district court and
requested further discovery beyond the adm nistrative record. The
district court denied Newsom s discovery request and granted the

defendant’s notion for summary judgnent. Newsom appeal s.

l.

Appel lant is an attorney enpl oyed by the SSA as a Supervisory
Attorney Advisor, a GS-13 position. J.A 138. Her duties include
supervi sing 15 attorneys and several clerks and perform ng general
| egal work such as researching and drafting nenoranda. |1d.

In April 1999, the position of Branch Chief of Prograns
(“BCP") becane available in the Atlanta, Ceorgia, Regional Ofice
for the Ofice of Hearings and Appeals of the SSA. 1d. Although
the BCP in Atlanta at the tine was a femal e attorney, Susan Dodd,
ot her regi ons have enpl oyed non-attorney BCPs. J.A Ex. 113, 962-
65. Pursuant to the instructions of Regional Chief Adm nistrative

Law Judge Henry Watkins, who had responsibility for the hiring
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deci sion, the Atlanta BCP position was opened to both attorneys and
par al egal s t hrough separate job descriptions. J.A 138-39. Both
descriptions listed simlar basic skills as requirenents, except
that the attorney position required the applicant to be a |licensed
attorney with | egal experience. J.A 139 n.1. The human resources
departnment created a Best Qualified List for each position: the
paral egal list included five wonen as well as Leon Belt, a mal e who
ultimately received the position, and the attorney list included
t hree nmen and four wonen, including Newsom J.A 139. Each of the
candi dates on the Best Qualified Lists was interviewed by an ALJ,
Alie Lorance Garnon, and the managenent officer, d oria Bozenman

Id. Judge Watkins made the final decision to hire Belt based on
Garnmon’ s and Bozeman’s notes fromthe interviews, the candidate’s
applications, and his personal know edge of the candidates. |Id.;
J. A Ex. 1018.

When she did not receive the job, Newsom filed an interna
conplaint for sex discrimnation. J. A 140. During her
adm ni strative proceeding, she was permtted discovery of the
enpl oyee applications, the position descriptions, and the interview
guestions used by Garnon and Bozenan. 1 d. She was not given
Garnon’ s and Bozenan’s interview notes because they were destroyed
after the position was filled. J.A 140-41.

During a two-day adm nistrative hearing, Dodd testified that

a | aw degree was not necessarily relevant to the position, J. A EX.
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471, and Judge Watkins testified that he sel ected Belt because Bel t
was the nost qualified candidate. J.A. Ex. 635. The SSA
di sm ssed ultimately the conpl aint.

Newsom subsequently filed a conplaint in the district court
against Jo Anne B. Barnhart 1in her official capacity as
Comm ssi oner of Social Security, and requested further discovery,
which the district denied as duplicative or irrelevant. J.A 146-
48. Thereafter, the district court granted summary judgnment in

favor of the defendant.

.

The district court rested disposition on the adm nistrative
record, denying appellant’s requests for further discovery. J. A
146- 48. Appel | ant sought discovery of Belt’s personnel file, her
own personnel file, all docunments used in selecting Belt, all
performance reviews fromthe Atlanta and Ral ei gh offices, and al
docunents relating to all egati ons of gender discrimnation agai nst
Judge Watkins. J.A 141. She al so sought depositions of Belt, the
human resources enpl oyee in charge of personnel files, the human
resources enployee in charge of screening federal enployees for
hire, Judge Watkins, Garnon, and Bozeman.! 1d. W have recogni zed

that “a district court has wide latitude in controlling discovery

1 Wat ki ns, Gar npn, and Bozeman had testified at the
adm ni strative hearing.
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and that its rulings wll not be overturned absent a show ng of

cl ear abuse of discretion.” Ardrey v. UPS, 798 F.2d 679, 682 (4th

Gr. 1986).

Appel I ant clainms that the district court’s denial of discovery
in the instant case was forecl osed by Chandler v. Roudebush, 425
US. 840 (1976), in which the Suprene Court held that “federa
enpl oyees are entitled to a trial de novo of their enploynent
discrimnation clains,” id. at 846, instead of a “review of the
adm nistrative record,” id. at 843.

The district court did not err under Chandler in denying the
requested discovery. The Court in Chandler held that a district
court may not rest the disposition of a Title VII claim on

deference to prior adm nistrative proceedings. See Chandler, 425

U S at 852 Here, the district court did not defer to the
decision reached in the admnistrative proceeding; rather, it
nmerely held that further discovery would either be irrelevant to
the issue of pretext or duplicative of the admnistrative record.
See Fed. R Cv. P. 26(b)(1) (“Parties may obtain discovery

regarding any matter, not privileged, which is relevant to the

subject matter involved in the pending action” (enphasis added));

Thigpen v. United States, 800 F.2d 393, 397 (4th Gr. 1986) ("W

cannot say that it was an abuse of discretion to limt discovery
where reliable pre-existing sources nade available to the court

statenents of the parties involved in the actions that generated

-6-



the lawsuit. Onthe contrary, thislimtation prudentially avoided
duplicative proceedings from which the court could realistically
expect togainlittle but cunulative insight.”). G ven the breadth
of the adm nistrative record, we cannot find an abuse of discretion

in the district court’s refusal to permt further discovery.

[T,
Newsom contends that the district court erred in granting
summary judgnent in favor of the defendant. W reviewthe district

court’s grant of sunmary judgnent de novo. Wachovia Bank, N A. v.

Federal Reserve Bank of R chnond, 338 F.3d 318, 320 (4th Cr.

2003). Summary judgnent is appropriate if the court concl udes that
there is “no genuine issue as to any material fact and that the
nmoving party is entitled to judgnent as a matter of law.” Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 247 (1986) (quoting Fed. Rul e

Cv. Proc. 56(c)).
Def endant concedes that Newsom established a prina facie case

of sex discrimnation under McDonnell Douglas Corp. v. Geen, 411

UusS 792 (1973). The defendant therefore was required to
articulate alegitinmate, non-discrimnatory reason for the deci sion
to hire Belt instead of Newsom See 1d. at 802. The BCP wor ks
directly for Judge Watkins. J.A Ex. 197-98 (“Acts as liaison
bet ween the RCALJ” and various offices and “recomends appropriate

action by the [RCALJ]"). Judge Watkins testified that what he
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wanted in the position was “the best manager and supervisor, not
the best lawer.” J.A Ex. 636. Judge Watkins also testified that
Belt perfornmed exenplary work, and had “interpersonal traits .
a lot better than mine [Judge Watkins'] or nost other of our
supervisors.” J.A Ex. 635. Based on Belt’s experience nanagi ng
a title conmpany and on Judge Watkins’ personal observations of
Belt’'s work, Judge Watkins also concluded that Belt had the
superior managenent skills Judge Watkins desired. J.A Ex. 1190.
On these grounds, Judge Watkins concluded that Belt was the best
suited to the position. J.A Ex. 635.

After the defendant offered a legitimte, non-discrimnatory
expl anation for the decision to hire Belt over Newsom the burden
shifted to the plaintiff to prove that those reasons were

pretextual. EECC v. Sears Roebuck & Co., 243 F.3d 846, 852 (4th

Cr. 2001). In order to avoid summary judgnent, Newsom had to
produce evidence sufficient for a rational factfinder to conclude
that the legitimate reason offered for the hiring decision was
pretext and the real reason was discrimnation. See id. at 854.

The appell ant advances several argunments in support of her
claimthat she established a genuine issue of fact as to whether
t he enpl oyer’s non-di scrimnatory explanation for hiring Belt was
pr et ext ual .

First, she contends that the defendant offered contradictory

or unsupported explanations regarding the hiring decision. She
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argues that Watkins inplied that Garnon and Bozeman had a role in
recommending a candidate, J.A Ex. 1399, but that Garnon and
Bozeman asserted in affidavits that they were not involved in the
sel ection process. J.A Ex. 1376, 1394. But Judge Watkins has
never denied that he had full responsibility for the final
decision; in the sane interview in which Judge Watki ns descri bed
his reliance on Garnon’s and Bozeman's interview notes, he also
attributed the final decision to hinself. J.A Ex. 1399 (“Judge

Wat ki ns stated he had the option of selecting an individual from

one of two different best qualified lists and that it was his
belief that Leon Belt was the best qualified individual for the

j ob. (enmphasi s added)). Thus, there was no inconsistency in
Wat ki ns’ statenents. Even if there were i nconsistency, there woul d
be no reason to believe that such inconsistency reflects
di scrimnatory intent.

Newsom also asserts that because Belt did not hold a
managerial position within the SSA before his selection as BCP,
J.A Ex. 1372-73, Watkins could not reasonably have believed that
Belt’'s managerial skills were superior to Newsonmis. But Wtkins
did know of Belt’'s experience managing a title agency and, nore
i nportantly, he had personally observed Belt and concl uded that his
strong interpersonal skills qualified Belt for the mnanagenent

position. J.A Ex. 635-37. The inportance of managerial skills to

t he BCP position and Watkins’ concl usion that Belt was best suited
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to provide that | eadership underm ne Newsom s repeated assertions
that she is objectively nore qualified, apparently solely because
she is a lawer.? Therefore, Newsomis clains that Watkins’ non-
discrimnatory justifications for hiring Belt were contradi ctory or
unsupported by the evidence are unconvincing, and fall short of
establ i shing a genuine issue of fact on the issue of pretext.?
Appellant next clains that the creation of a position
description that permtted a paralegal to apply for the position
reveal ed bias by Watkins, because it was crafted to natch Belt’s
qgual i fications. But Newsonis authority for this point, which
considers an enployer’s decision to alter job classifications in

order to exclude fenale applicants evidence of discrimnatory

intent, is inapposite. See, e.qg., Edwards v. GQccidental Chem

2 Appel lant also inplies that the fact that Belt was disbarred
for fraud in the 1970s nmakes hi ml ess qualified than Newsomfor the
BCP position, which includes inquiries into allegations of fraud.
Reply Brief at 8. However, Judge Watkins denied having any
know edge that Belt had been di sharred when the deci si on was made.
J.A. Ex. 605, 612-14.

3 Appel l ant al so points to concededly inaccurate testinony by
Wat ki ns that the position description was preexisting, when the
docunent describing the paral egal position actually was created
after Dodd’s departure in connection with the efforts to fill the
vacancy. J.A Ex. 1024. Under Reeves v. Sanderson, 530 U. S. 133,
148 (2000), the trier of fact may conclude that the enployer
unlawful ly discrimnated if the plaintiff's prina facie case is
“conbined with sufficient evidence to find that the enployer’s
asserted justification is false.” But Watkins has never denied
that he decided to open up the BCP vacancy to paral egals, J. A EX.
1355-56, and the district court made a finding that Watkins in fact
made the decision. J.A 138. Thus, his inability to describe the
origins of a particular docunment does not cast doubt on his stated
reasons for hiring Belt.
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Corp., 892 F.2d 1442, 1447-48 (9th Gr. 1990) (“[J]ob
classification was nodified to include five newjob qualifications

whi ch she did not have.”). Here, the job classifications were not

nodi fied to exclude femal e applicants; in contrast, as the district
court concluded, “by opening the position to paral egals, the nunber
of overall female applicants increased.” J.A 149. And, in fact,
Wat ki ns did not need to create a new position description to bypass
Newsom in favor of nale applicants; he “passed over three nale
attorney applicants to choose M. Belt.” Id. As the district
court noted, this evidence may point to a preference by Judge
Watkins for Belt, but it does not point to any discrimnation on
t he basis of gender. |d.

Appel | ant next asserts that a nmenorandumthat Wat ki ns received
from a reviewer after the hiring decision was nade, which
summari zed an earlier performance revi ew of Newsom was adopted by
Watkins as a “post-hoc rationale” for the hiring decision. A
“post-hoc rationale” for a hiring decision is insufficient. See

Sears & Roebuck Co., 243 F.3d at 853 (contrasting a “post-hoc

rationale” with a “legitimte explanation”). The nenorandum
received in Septenber 2001, described Newsom as displaying
i nterpersonal problens and a failure to del egate, and noted that
she had been “advi sed to adopt a nore flexible attitude.” J.A EX.
1382- 83. Newsom suggests that Judge Watkins may have relied on

this meno in his affidavit in Septenber 2001 where he stated that
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“Newsom was, at tines, inflexible.” J.A Ex. 1379. But even if
Wat ki ns did rely on the nenorandumfor his phrasing, his reason for
the hiring decision -- that Belt was the best suited for a position
requi ri ng managenent and interpersonal skills -- was not created
post hoc, but has been consistent throughout. See, e.q., J.A EX.
638 (“Leon has . . . inpeccable interpersonal skills. That’s an
area in which Mss Newsom is challenged.”). The nmeno nerely

provi des independent support for the reasonableness of his

deci sion, based on other sources. This is not the type of
rationale that this court has |abeled “post hoc.” Cf. Sears &

Roebuck Co., 243 F.3d at 853 (post-hoc rationale where defendant

told plaintiff that he was not hired because “no hours were
avai | abl e” but later admtted that this was “not accurate” because
the decision not to hire was dictated by senior nanagenent).
Nei ther the existence of the neno nor possible reliance on it
creates a genuine issue as to pretext.

Finally, appellant urges this court to draw an adverse
inference fromthe failure of Garnon and Bozeman to produce their
notes fromthe interviews of candidates for the BCP position. The
SSA contends that such notes are “routinely destroyed” upon the
conpl etion of the hiring/pronotion process. J.A Ex. 1191, 626-27.
Appel I ant contends that such destruction runs counter to 5 CF. R
8 335.103(b)(5), which provides that “[e]ach agency nust nmaintain

a tenporary record of each pronotion sufficient to allow
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reconstruction of the pronotion action, including docunentation on
how candi dates were rated and ranked. These records nay be
destroyed after 2 years.”

The district court concluded that “the def endant has presented
uncontroverted evi dence that such notes are routinely destroyed and
inthe present situation, they were destroyed | ong before plaintiff
filed her conplaint inthis action.” J.A 147. There is therefore
no reason to draw an adverse inference fromthe destructi on of the
notes. Moreover, the docunents maintained by the SSA, nanely the
applications and the Best Qualified Lists, were sufficient to
“allowf] reconstruction of the pronotion action,” as required by
the regulation. 5 CF. R 8 335.103(b)(5). The district court did
not err in refusing to draw an adverse inference fromthe failure
to produce the interview notes.

In sum none of Newsonis argunents on appeal establishes that
there was a genuine issue of mterial fact regarding the

defendant’s decision to hire Belt over Newsom

CONCLUSI ON
For the reasons stated herein, the judgnment of the district

court is affirned.

AFFI RMED
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