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PER CURI AM

Plaintiff Guang Lu brought this action against his insurance
carrier, Zurich American |Insurance Conpany, and forner enployer,
New York Life Insurance Conpany, for bad faith and breach of
contract, respectively. The district court denied Zurich' s notion
to dismss pursuant to Federal Rule of Civil Procedure 12(b)(6),
and denied New York Life's motion for summary judgnent. At
Zurich' s request, the district court then entered final judgnment
for Lu against Zurich for nom nal danages in the anobunt of one

dol I ar, which Lu appeals. W vacate and renand.

l.

According to the Anended Conpl aint, Lu was enployed as a life
i nsurance agent and securities trader with New York Life and
pur chased an Errors and Qm ssions i nsurance policy fromZurich. 1In
Septenber 2000, Dr. Xuejiao Hu filed a conplaint with the
Securities Division of the Maryland Attorney Ceneral’s Ofice,
cl ai m ng that Lu had conduct ed unaut hori zed tradi ng i n her New York
Life and Charles Schwab accounts and that, as a result, she had
i ncurred approxi mately $80, 000 i n tradi ng | osses. Upon | earni ng of
Dr. Hu's allegations, New York Life termnated Lu s enpl oynent.

In January 2001, the Securities Division instituted an
adm ni strative acti on agai nst Lu, alleging violations of securities

regul ations. Zurich issued a prelimnary coverage letter for the



claims of Dr. Hu and assigned counsel to defend Lu in the
adm ni strative action, but later withdrewits defense of Lu in the
adm nistrative action. Lu denied the charges | odged by Dr. Hu and
t he Securities Division.

In March 2001, Zurich and New York Life negotiated a
settlenment of Dr. Hu's clainms against Lu and New York Life for
$80, 000, under which Zurich and New York Life each paid $40,000 to
Dr. Hu. Dr. Hu executed a Ceneral Release and agreed to contact
the “Securities Division, informng it in witing that her

conpl ai nt has been resolved amicably and notifying it that said

conplaint has been dropped.” J. A 22 (quoted in Anmended

Conmplaint). Lu was never consulted or infornmed of the settl enent
negoti ati ons.

Shortly after executing the CGeneral Release, Dr. Hu wote the
followng letter to the Securities D vision:

| amwiting this letter to informyou that
and NY Life have reached an am cabl e agr eenent

on settling the conplaint | filed to your
of fice against M. Guang Lu and NY Life |ast
year. | appreciate very nuch for your help in

resolving this matter.

J.A 21-22 (quoted in Anended Conplaint). According to the Anended
Conpl ai nt, however, the Securities Division maintained “that Dr. Hu
had not dropped her conpl ai nt, notw thstandi ng her General Rel ease,
and the [adm nistrative] case on that prem se proceeded to trial

causing significant additional damges and costs to Guang Lu.”

J. A 22.



Lu alleged, inter alia, that Zurich had breached its duty of

good faith by failing to consult with hi mbefore settling the claim
with Dr. Hu, by failing to inform him of the proposed $80, 000
settlement with Dr. Hu, and by allowing Dr. Hu to receive the
settl ement proceeds, includingthe $40,000 contribution fromZurich
under Lu’ s policy, without first obtaining Dr. Hu' s conpliance with
the ternms of the Ceneral Release. In lieu of answering, Zurich
filed a Rule 12(b)(6) nmotion to dism ss the Arended Conpl ai nt for
failure to state a clai mupon which relief nmay be granted.?

The district court held a hearing on Zurich’s notion to
di sm ss. Zurich argued that, because it had no duty under the
policy to obtain Lu’s consent to a settlenent, it also had no duty
to consult with Lu during the course of settlenent negotiations or
to inform himof the settlenent. The district court disagreed
ruling that the trier of fact mght find that Zurich breached a
duty to consult with Lu during the representation and settl enent
process, even if the policy did not require Zurich to obtain his
ultimate consent to the settlenent.? Although the district court

al so i ndicated that damages for this technical breach would likely

! New York Life filed a notion for summary judgnent, which
was deni ed. After the district court entered final judgnent
agai nst Zurich, Lu and New York Life filed a consent notion to
dism ss all clains against New York Life with prejudice.

2 We express no opinion as to whether Zurich had a duty to
consult with Lu before settling Dr. Hu's claim The district court
denied Zurich’s notion to dismss the bad faith clai mand the issue
of Zurich’s duty to Lu is not before us.
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be nomnal, it declined to entertain the question at the tine
because Lu had not noved for summary judgnent on the liability
I ssue.

Wthin days, however, the district court entered a witten
order denying Zurich’s notion to dismss, with the added proviso
that “to the extent that the trier of fact may concl ude that Zurich
had a duty to consult with Plaintiff before settling the claimof
Dr. X Hu, Plaintiff shall be limted to the recovery of nom na
damages for the breach of sanme.” J.A 53-54. The district court
set forth no discussion as to why Lu was properly limted to the
recovery of nom nal danages based upon Zurich’s Rule 12(b)(6)
notion. The court entered a scheduling order setting a discovery
cut-off date of August 7, and a dispositive pretrial notions
deadl i ne of Septenber 8.

In May 2003, Zurich filed a “Motion for Entry of Judgnent” in
the district <court, contending that Lu' s damages had been
concl usively established by virtue of district court’s prior order
denying Zurich’s Rule 12(b)(6) notion. J.A 55. 1In the notion,
Zurich offered to consent to entry of a judgnent against it for its
failure to consult with Lu prior to settling the claimif the court
woul d award nom nal danmages in the anount of one dollar. Lu
opposed the notion, asserting that it was procedurally inproper
under Rule 54(b) of the Federal Rules of G vil Procedure because

t he order denying Zurich' s notion to dism ss was interlocutory and



“subject to revision at any tine before the entry of judgnent
adjudicating all the clains and the rights and liabilities of al

the parties.” Fed. R Cv. P. 54(b). Additionally, Lu argued that
entry of judgnent was inproper because a reasonable jury could
concl ude that the costs he incurred in defending the adm nistrative
action were proximately caused by Zurich's breach of its duty of
good faith. According to Lu, the letter Dr. Hu wote, advising the
Securities Division that she “ha[d] reached an am cabl e agreenent
on settling the conplaint” with New York Life, J.A 21, was
insufficient to satisfy her promse to “infornf] [the Securities
Division] in witing that her conplaint ha[d] been resolved

ami cably and . . . that said conplaint ha[d] been dropped,” J.A 22

(quoted in Anmended Conplaint). Lu intended to denonstrate that,
had he been consulted by Zurich, he could have taken steps to
ensure that Dr. Hu dropped her adm nistrative conplaint as well as
her civil clainms, as she was required to do under the terns of the
Ceneral Release, prior to her receipt of the settlenent proceeds
paid by Zurich on his behalf.

On June 18, the district court, wthout further hearing,
granted Zurich’s notion for judgnent as to liability with regard to
its duty to consult wth Lu, but denied Zurich's request that
j udgnment be entered against it for nom nal damages. According to
the district court:

[it] has nmade no finding heretofore as to what
damages woul d attach to Zurich's breach of its
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duty to consult, having nerely specul ated t hat
such damages were likely to be “nomnal.”
That characterization, hardly the “law of the
case” as Zurich contends, is always subject to
revision as the case goes forward. Since the

case will go forward as to Defendant New York
Life, it will not greatly inconvenience Zurich
to renmain in the case at the sane tine. | t
may well eventuate that Guang Lu is only
entitled to nom nal danages after all. But in
the course of the proceedings, especially to
the extent that Dr.. Hu's testinbny is

devel oped, a fuller picture of the events will
be possi bl e.

J.A. 55-56 (enphasis added).

Pointing to the | anguage regardi ng nom nal damages set forth
in the district court’s order denying its Rule 12(b)(6) notion
Zurich pronptly filed a notion for reconsideration of its request
that final judgnent be entered for nom nal danages. In the
alternative, Zurich argued that the district court should vacate
its June 18 final judgnent as to liability because Zurich had only
agreed to consent to judgnment on liability if the plaintiff were
limted to nom nal damages. Because nom nal danmages were not
awar ded, Zurich sought to retrieve its right to contest liability
before a jury.

On July 16, the district court granted Zurich’s notion for
reconsi deration, vacated the June 18 order, and entered final
judgnment in favor of Lu against Zurich for nom nal danages in the
amount of one dollar. The district court again offered no
explanation as to why Lu's Amended Conplaint failed to state a

cl ai mfor conpensatory damages, stating only that it had m stakenly
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indicated in the June 18 order that there had been no prior finding

as to such damages.

1.

On appeal, Lu asserts that the district court erred in
entering final judgnment against Zurich for nom nal danages based
solely upon its prior order denying Zurich's notion to dismss the
Amended Conplaint for failure to state a claim W agree.

A

As aninitial matter, we hold that the district court erred in
entering the order denying Zurich’s Rule 12(b)(6) notion as a final
j udgnment under Rule 54(b). Rule 54(b) provides that:

Wen nore than one claim for relief is
presented in an action . . . or when multiple
parties are invol ved, the court may direct the
entry of a final judgnent as to one or nore
but fewer than all of the clains or parties
only upon an express determ nation that there
is no just reason for delay and upon an
express direction for the entry of judgment.
In the absence of such determnation and
di recti on, any order or other form of
deci si on, however desi gnat ed, whi ch
adj udi cates fewer than all the clains or the
rights and liabilities of fewer than all the
parties shall not termnate the action as to
any of the clains or parties, and the order or
ot her formof decision is subject to revision
at any time before the entry of judgnent
adjudicating all the clains and the rights and
liabilities of all the parties.

Fed. R Cv. P. 54(b). Neither the district court nor Zurich
points us to the procedural rule upon which the district court’s

“Entry of Judgment” rests. Zurich represents that its notion was
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not nmade pursuant to Rule 54(b), but offers no alternative rule
upon which it mght rest, and admts that the final judgnment is
based upon matters beyond the four corners of the conplaint and the
earlier Rule 12(b)(6) ruling. W can identify no procedural
vehicle for the entry of judgnment other than Rule 54(b).

Pertinent to this appeal, Zurich has filed only two notions --
the Motion to Dism ss under Rule 12(b)(6) and the “Mtion for Entry
of Judgnent.” The district court’s order enters “a Final Oder of
Judgnent in favor of Plaintiff Guang Lu and agai nst Defendant
Zurich.” J.A 58. 1In doing so, the district court proceeded under
t he presunption that Zurich had noved for the entry of judgnent “so
that an imedi ate appeal can be taken by [it],” J.A 55, and
expressly noted that the judgnent entered was indeed “FINAL as to
Def endant Zurich Anerican Insurance Conpany only, not as to
Def endant New York Life I nsurance Conpany.” J.A 60. Thus, we are
satisfied that the district court intended to enter its March 25
order denying Zurich’s Rule 12(b)(6) notion under Rule 54(b) as a

final one for our review?

3 As correctly asserted by Lu, the district court’s order
denying Zurich’s Rule 12(b)(6) notion could only be appeal ed upon
the district court’s entry of a final judgnent as to Zurich only,
splitting the case away from New York Life under Rule 54(b), “upon
an express determnation that there is no just reason for delay.”
Fed. R Cv. P. 54(b). Until that tinme, the decision was “subject
to revision at any tine before the entry of judgnent adjudicating
all the clainms and the rights and liabilities of all the parties.”
Id. Although the district court mnmade no such “express
determ nation,” Lu's subsequent filing of a consent notion
di smi ssing the clains agai nst New York Life with prejudice renders
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The district court erred, however, because its Rule 12(b)(6)
order, standing al one, cannot suffice as a final order of judgnment
agai nst Zurich. The district court’s order plainly denied Zurich’s
Rule 12(b)(6) notion to dism ss the bad faith cause of action for
failure to state a claim  Thus, even if we could construe the
order as one that granted Zurich’'s 12(b)(6) notion in part
regardi ng conpensat ory danmages, there remains a stark gap between
the district court’s Rule 12(b)(6) order and the district court’s
final order of judgnment under Rule 54(b). There is no prior order
establishing liability on Zurich’s part in Lu s favor at all, only
a determnation that a trier of fact mght find that Zurich
breached a duty on its part to consult with Lu before settling.

We al so reject Zurich’s attenpt to have us construe its notion
to enter judgnment as a notion under Rule 54(b) and as an adm ssion
of liability which paved the way for the district court to enter
the Rule 12(b)(6) order on danages as final. Even if we were to
allow a Rule 54(b) notion to serve as a proper procedural vehicle
for a defendant to admt, for the first time, allegations of
liability set forth in a conplaint, Zurich has not done so. Zurich
has made it plain that it does not admit liability and that its
adm ssion of liability was whol |y conti ngent upon all damages bei ng
limted to one dollar. Rule 54(b) provides a procedural vehicle

for a district court to enter a prior order as a final judgnent, in

the Rule 12(b)(6) order final as to Zurich in any event.

11



order that an appeal as to fewer than all clains or all parties may
proceed; it does not provide a procedural vehicle for a defendant
to confess judgnment or otherwise admt liability contingent upon
the district court limting the award of damages against it.*
Accordingly, the district court erredinenteringits Rule 12(b)(6)
order as a final judgnent against Zurich under Rule 54(b).

B.

Even if we were to construe the district court’s Rule 12(b)(6)
order as one that granted Zurich’s notion to dismss Lu's claimfor
conpensat ory danages and accept Zurich' s conditional notion for the
entry of judgnment for nom nal damages as a proper filing under Rule
54(b), the entry of judgnent al so cannot stand. The district court
erred in concluding that Lu had failed to state a claim for
conpensatory damages in his Anended Conpl ai nt.

We review a district court’s dismssal of a conplaint under
Rul e 12(b) (6) under wel | -established standards. “[A] Rule 12(b)(6)
nmotion should only be granted if, after accepting all well-pl eaded
allegations in the plaintiff’s conplaint as true and draw ng all
reasonabl e factual inferences fromthose facts in the plaintiff’s

favor, it appears certain that the plaintiff cannot prove any set

4 At oral argunent, counsel for Zurich suggested that we
m ght construe its notion as an “Ofer of Judgnent” under Fed. R
Cv. P. 68. The plain language of that rule reveals that it too
cannot apply to the circunstances here.
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of facts in support of his claimentitling himto relief.” Edwards

v. Gty of Goldsboro, 178 F.3d 231, 244 (4th Cr. 1999).

The Anended Conpl aint all eges that Zurich breached its duty of
good faith by failing to consult with Lu before settling Dr. Hu' s
claimand informhimof the settlement, and by giving Dr. Hu the
settlement proceeds before she notified the Securities Division
t hat she was dropping her conplaint. These failures, Lu alleges,
“deprived himof an[y] opportunity to assure that Dr. Hu in fact
had conplied with the specific terns and requirenents of the
General Rel ease, before they gave her [the] $80,000.” J.A 24.

At the hearing, the district court rejected Zurich' s argunent
that it had no such duty to Lu, but proceeded to engage counsel in
an extended discussion of what danages Lu m ght prove were he to
prevail on the liability issue before the trier of fact. |In doing
so, the court and parties ventured far beyond the allegations of
t he Anended Conpl aint, upon which a Rule 12(b)(6) dism ssal nust
rest, and well into factual representations, assunptions, and
specul ations that may or may not be the subject of ultimte dispute
upon an evidentiary record.

By way of exanple, Lu argued that, had he known about the
settl enment negoti ati ons before Dr. Hu recouped her noney, he could
have retai ned personal counsel, and ensured that Dr. Hu dropped the
conpl ai nt agai nst him thereby avoiding the substantial litigation

costs associated with defending that action. |In response, Zurich
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counter-argued that Lu could have done nothing because the
Securities Division was at liberty to pursue its action whether or
not Dr. Hu dropped her conplaint. Because Lu would not ultimtely
be able to establish a causal connection between his costs of
defending the adm ni strative action and Zurich’'s failure to consult
with himduring the settlenent negotiations, Zurich argued that an
award of only nom nal damages was proper

The flawin Zurich' s position on appeal is that Zurich did not
move for sunmmary judgnent on the issue of conpensatory damages

bel ow, asserting that Lu, having been given the opportunity, failed

to make a sufficient evidentiary show ng of his entitlement to such
damages shoul d he prevail on the bad faith claim Rather, Lu was
asked to explain, well in advance of the discovery cut-off and
di spositive notions date, and in the context of a 12(b)(6) hearing,
what damages he sought to recover and what facts mght causally
I ink such damages to his liability allegations. At notime didthe
district court advise the parties that it intended to convert
Zurich’s Rule 12(b)(6) notion to dismss to a Rule 56 notion for
summary judgnent. Thus, there was no notice or opportunity given
to Lu to produce affidavits or other evidence in support his stated
claimfor conpensatory damages. See Fed. R Civ. P. 56(c) (Summary
j udgnment  “shal | be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,

together with the affidavits, if any, showthat there is no genui ne
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issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law. ”). For exanple, although there
is an allegation that the Securities D vision advised Lu that,
contrary to the requirenments in the General Release, Dr. Hu did not
drop her conpl aint after the settlenent was finalized, there was no
evidence in the record regarding the Securities Division s position
on the settlenent or its usual course of action in situations where
a conpl ai nant actually drops a conpl ai nt and declines to cooperate
further. Nor, as the district court noted in its vacated order
was there evidence as to the position or actions taken by Dr. Hu
foll ow ng her execution of the Rel ease.?®

To conclude, we express no opinion as to whether Lu can

ultimately establish a clai mfor conpensat ory damages should a jury

determ ne that Zurich acted in bad faith, or whether Lu' s clai mfor

5 Because we reviewthis matter under Rule 12(b)(6), prior
to the conpletion of discovery and upon an inconplete record, we
can only specul ate as to what facts m ght have surfaced to support
a claimfor conpensatory damages. As an exanple of the manner in
which the hearing wandered far beyond the allegations of the
Amended Conpl ai nt, however, we note representations made by counsel
at the Rule 12(b)(6) hearing to the effect that Dr. Hu not only
failed to notify the Securities Division that she was “dropping”
her conpl ai nt as required, but al so appeared in Maryland to testify
against him in the admnistrative proceedings. This led to
di sputed factual clainms by Zurich that Dr. Hu was subpoenaed to do
so, beyond her control, as well as the contrary claimby Lu that
she was beyond t he subpoena power of the Maryland courts. W also
note that, during oral argunent before us, Lu s counsel represented
t hat he had di scovered, after the final entry of judgnent, that the
Securities Division was notified of the settlenent negotiations
between Dr. Hu, New York Life, and Zurich, and participated in
t hose negoti ati ons.
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damages can survive a properly filed notion for summary judgnent.
At this juncture, it appears that Lu contends only that Zurich’s
bad faith failure to inform him of the settlenent negotiations
proxi mately caused himto i ncur damages in the formof the costs of
defending and trying the adm nistrative case. Such damages may
ultimately prove to be unrecoverable. However, taking the
all egations in the Anended Conpl aint as true and construing themin
the light nost favorable to Lu, we cannot say beyond doubt that the
plaintiff can prove no set of facts in support of his clains which

woul d entitle himto conpensatory damages of nore than one doll ar.

L1,

For the foregoing reasons, we vacate the district court’s
order entering judgnent for Lu against Zurich for nom nal danmages
and reverse the district court’s Rule 12(b)(6) order to the extent
it limts Lu s recovery to nom nal danages. W remand the case to
the district court for further proceedings consistent with this
opi ni on.

VACATED AND REMANDED
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