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PER CURI AM

Patricia Ball brought this action agai nst NCRI C, | ncorporat ed,
seeking satisfaction of a judgnment she obtained agai nst a doctor
insured by NCRIC. The district court granted summary judgnment in

favor of NCRIC, and Ball appeals. W affirm

l.

From April to Novenber 1987, Dr. George Daniel provided in-
home treatnment to Ball for mgraine headaches and depression.
During these visits, Daniel injected Ball with various drugs to
which Ball becane addicted. The drugs put Ball into a state of
stupor, during which tine Daniel sexually assaulted her. Danie
was arrested in Novenber 1987 on unrelated federal charges of
selling prescriptions to undercover agents. Daniel agreed to plead
guilty to the charges in February 1988. Daniel, however, did not
appear for the plea proceeding, and he remained a fugitive until
1991.

Dani el was insured under a “clains nade” nedical mal practice
i nsurance policy issued by NCRIC that was in effect fromMarch 19,
1987, until January 1, 1988. Bal | brought a nal practice action
against Daniel, notifying NCRIC of her claim against Daniel in
Decenber 1987. Her action was |largely stalled during the tine that

Dani el remained a fugitive.



In April 1992, Ball filed a notice of claim against Daniel
with the Maryland Health Clainms Arbitration O fice, in accordance
with Mryland |aw governing nedical nmalpractice clains. Bal |
served Daniel (then in federal prison) with notice of her claimand
al so provided NCRIC with a copy of the arbitration claim NCRIC
took the position that Ball’s clains against Daniel did not fall
within the scope of the policy issued by NCRIC. In February 1996,
the Health Clains Arbitrati on panel rendered a decision in favor of
Bal | on her clains agai nst Dani el and awarded $310, 000 i n damages.
Final judgnment in that anbunt was entered in Maryland state court
on Sept enber 1996.

I n February 2000, Ball filed an action in Maryl and state court
seeking to recover the amount of the judgnment through the insurance

policy issued by NCRIC. See Washington Metro. Area Transit Auth.

v. Queen, 597 A 2d 423, 425-26 (M. 1991) (“[A] tort clainmnt may
not nmaintain a direct action against the defendant tortfeasor’s
l[tability insurer until there has been a determnation of the
insured’s liability inthe tort action. Once there is a verdict or
judgnent in the tort action, a direct action nmay be nmaintained
against the liability insurer.”). NCRIC renpved the case to
federal court on the basis of diversity of citizenship.

After cross-notions for sunmary judgnent, the district court
ruled in favor of NCRIC, concluding that Daniel’s failure to

cooperate with NCRIC s investigation of Ball’s claimrelieved NCRIC



of any obligation under its policy. Ball appealed, and this court
reversed and renmanded. W concluded that NCRIC failed to prove
that it was prejudiced by Daniel’s |ack of cooperation and that
section 19-110 of the Maryland I nsurance Code therefore prevented
NCRIC from denying coverage because of Daniel’s lack of
cooperation. W also rejected NCRIC s alternative argunent that
coverage coul d be denied on the basis of Daniel’s failure to notify
NCRIC of Ball’s claim as required by the policy. W concluded
t hat because Ball’'s attorney notified NCRI C of the claim NCRI C was
not prejudiced by Daniel’s failure to give notice, and section 19-
110 therefore prevented NCRIC from denyi ng coverage on that basis.

See Ball v. NCRIC, Inc., No. 01-1716, 2002 W. 1473355, at *2-3 (4th

Cir. July 10, 2002) (unpublished).

After the case was renanded to the district court, the parties
again filed cross-notions for summary judgnent. The district court
granted summary judgnment in favor of NCRIC on several alternate
grounds. The district court concluded that the notice of the claim
provided by Ball’'s attorney to NCRIC did not conply with the
requi renents of the policy and was therefore insufficient. The
di strict court al so concluded that Daniel’s actions did not invol ve
t he provision of “professional nedical services” as covered by the
policy. Finally, the district court concluded that Dani el knew or

shoul d have known about Ball’s potential claimagai nst hi mwhen t he



policy was issued, and that Ball’s claimtherefore fell wthin a

pol i cy excl usion.

.
A

NCRIC s policy requires that the insurer be given witten
notice of any clains nade against the insured, and the policy
specifies that the notice contain “particulars sufficient to
identify the insured and al so reasonably obtainable information
with respect to the tinme, place and circunstances thereof, and the
names and addresses of the injured and of available w tnesses.”
Ball's attorney notified NCRIC of her claim against Daniel by
| etter dated Decenber 15, 1987. Because the letter did not satisfy
all of the policy requirenents, the district court concluded that
NCRI C coul d deny coverage on that basis.

On appeal, NCRIC recognizes that our decision in the prior
appeal precludes any argunent that the insufficient notice caused
it to suffer “actual prejudice” within the neaning of section 19-
110. NCRIC, however, contends that the sufficiency-of-the-notice
guestion is sinply a question of contract |awthat is unaffected by
section 19-110. That is, NCRIC contends that if the notice
provi ded by Ball’s attorney did not neet the requirenents set forth

in the policy, then it is entitled as a contractual matter to



di scl aim coverage, whether or not it suffered prejudice under
section 19-110. W di sagree.
Section 19-110 states:

An i nsurer may di scl ai mcoverage on a liability insurance
policy on the ground that the insured or a person
claimng the benefits of the policy through the insured
has breached the policy by failing to cooperate with the
i nsurer or by not giving the insurer required notice only
if the insurer establishes by a preponderance of the
evidence that the lack of cooperation or notice has
resulted in actual prejudice to the insurer.

Ml. Code Ann. Ins. 8 19-110 (enphasis added). The statute thus
applies to a claimthat an insured breached the policy by failing
to provide the “required notice,” which is precisely the claim
NCRIC is nmaking when it argues that Ball’s notice did not satisfy
the requirements of the policy.

NCRIC s claim regarding the sufficiency of the notice thus
falls within the scope of section 19-110 and is precluded by our
conclusion in the prior appeal that NCRIC failed to establish
actual prejudice. The district court erred by granting summary
judgnment to NCRIC on that basis.

B

The policy at issue insured Dani el against clains “caused by
a nedical incident which occurs . . . in the practice of the
insured’s profession as a physician or surgeon.” J.A 71. The
policy defines “medical incident” as “any act or omssion in the
furni shing of professional nedical services to any person.” J.A

75. “Professional nedical services” is not defined by the policy.
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The district court noted that “the scope of professional
servi ces does not include all forns of Dr. Daniel’s conduct sinply
because he is a doctor.” J.A 660 (enphasis omtted). The court
concluded that Daniel’s actions with regard to Ball “were solely
for the satisfaction of his own prurient interests,” and that his
actions “in no way involved the application of any specialized
| earning or skills.” J.A. 660 (internal quotation marks and
alteration omtted). The court concluded that Ball’s clains
agai nst Daniel did not spring from Daniel’s furnishing of nedical
services to Ball and that NCRIC therefore had no duty to cover the
j udgnent entered agai nst Dani el .

There are no Maryl and cases interpreting the preci se | anguage
used in NCRIC s policy. Wen nmaking their argunents, however, the
parties rely on cases involving Maryland’ s Health Care Ml practice
Clainms Arbitration Act. In general, the Act requires that clains
“against a health care provider for medical injury” nust be
submtted to arbitration conducted through the Health dains
Arbitration Ofice before an action can be conmmenced in circuit
court. Ml. Code Ann., Cts. & Jud. Proc. 8§ 3-2A-02(a)(1). The
Health Clains Arbitration O fice has authority only over cases that

fall within the scope of the Act. See, e.qg., Watts v. King, 794

A 2d 723, 733 (Md. Ct. Spec. App. 2002) (“It is true that, although
C) 8 3-2A-02(a) requires that all clains shall be submtted to the

HCAO for arbitration, intentional torts may be excluded fromthe



Act’s jurisdiction.” (internal quotation nmarks and alteration
omtted)).

The Act defines “nedical injury” as “injury arising or
resulting fromthe rendering or failure to render health care.”
Ml. Code Ann., Cts. & Jud. Proc. 8 3-2A-01(f). The Maryland courts
have set forth standards for determ ning which clains neet this
definition and thus fall within the scope of the Act:

[ T] he Act covers only those clains for danages arising
fromthe rendering or failure to render health care where

there has been a breach by the defendant, in his
prof essional capacity, of his duty to exercise his
pr of essi onal expertise or skill. Those clains for

damages arising froma professional’s failure to exercise
due care i n non-professional situations such as prem ses
liability, slander, assault, etc., were not intended to
be covered under the Act and shoul d proceed in the usual
tort clai mmanner.

Cannon v. MKen, 459 A 2d 196, 201 (Md. 1983) (enphasis added).

Where a plaintiff alleges that he or she was injured by
a health care provider during the rendering of nedical
treatment or services, the Act is inplicated, regardl ess
of whether the claimsounds in negligence or intentional
tort. Wen confronted with such a claim the trial court
must determne if the plaintiff’s factual allegations
remove the claim from the Act’s coverage. If the
conplaint sets forth facts showing that the clained
injury was not inflicted during the rendering of nedical
services, or that the injury resulted from conduct
conpletely lacking in nmedical validity inrelationto the
nedi cal care rendered, the Act is inapplicable .

&oi cochea v. Langworthy, 694 A 2d 474, 479 (M. 1997) (enphasis

added) .
The |l anguage in NCRIC s policy obviously is not identical to

the |anguage of the Maryland statute or the standard used by



Maryl and courts to apply that statutory | anguage. Nonethel ess, we
agree with the parties that there is sufficient simlarity such
that the cases discussing the scope of the Act provide gui dance on
the issue before us. The question, then, is whether Daniel’s
conduct was so conpletely lacking in nedical validity that it
cannot be considered the “furnishing of professional nedical
services” as covered by the policy.

| f the only conduct at issue in this case were Daniel’s sexual
assaults, then we mght agree with NCRIC and the district court

that Daniel’s actions did not arise fromthe furnishing of nmedical

servi ces. Prof essi onal mal practice insurance does not protect
against all negligence of a person who happens to be a
professional; it is intended to protect against negligence that

occurs during the course of the professional’s exercise of his
special skills and training. Although Maryl and does not appear to
have directly addressed this question, many courts have concl uded
that, except in cases involving psychiatrists or other therapists,
sexual m sconduct by a doctor is not covered by a professiona

mal practice insurance policy. See, e.qg., N edzielski v. St. Pau

Fire & Marine Ins. Co., 589 A 2d 130 (N.H 1991); St. Paul Fire &

Marine Ins. Co. v. Mri, 486 NW2d 803 (Mnn. C. App. 1992).

Sexual assault is typically viewed as being so far beyond the
bounds of professional nedical treatnment and so di sconnected from

an exercise of the doctor’s professional skills and training that



courts have concl uded a sexual assault by a doctor does not anount
to medi cal mal practice.

In this case, however, Ball’s conplaint is not based only on
Dani el s sexual m sconduct. Daniel advertised hinself as providing
i n-house nedical treatnent, and Ball sought himout for treatnent
of mgraines and depression. Daniel canme to her house and
purported to treat those problens by injecting Ball wth various
drugs, including Denerol, Vistaril, Valium and Fiorinal. Ball’s
cl aim against Daniel is based, in large part, on her contention
that Daniel failed to properly adm nister these drugs by giving
them to her in anpbunts that caused her to becone addicted. At
| east sonme of the drugs given to Ball by Daniel are commonly used

to treat the problens fromwhich Ball suffered. See, e.qg., Baker

v. Apfel, 159 F.3d 1140, 1143 (8th Cr. 1998) (noting that “[t]he
only effective pain nedication for the mgraines is an injection of

Denerol ”); Beckley v. Apfel, 152 F.3d 1056, 1058 (8th Cr. 1998)

(noting that claimant took Fiorinal to treat m grai ne headaches).
Under these circunstances, we cannot say that Daniel’s actions in
admnistering the drugs were conpletely lacking in nedical
validity. Ball’s claimwith regard to Daniel’s m suse of the drugs
therefore falls within the scope of the risk covered by NCRIC s
policy.

NCRI C, however, contends that Daniel did not give Ball these

drugs for the purpose of treating her m grai nes and depressi on, but

10



instead gave her the drugs to carry out his schenme to addict her
and render her incapable of rejecting his sexual advances. NCRIC
bases this argunent on Ball’'s deposition testinony, during which
she stated that she believed that Daniel was trying to get her
addi cted to drugs. Ball also stated in her deposition that she
agreed with her attorney who argued before the Health Cains
Arbitration Panel that Daniel purposefully and maliciously gave her
drugs to get her addicted. Based on these statenents, NCRIC
contends that the *“undisputed facts” are that Daniel never
undertook to treat Ball’s ailnments. See Brief of Respondent at 20
n.7. Thus, NCRIC argues that Daniel’s adm nistering of the drugs
was conpl etely | acking in nmedical validity and does not fall within
t he scope of the policy coverage.! W disagree.

Bal | s subjective beliefs about what Daniel’s intentions may
have been sinply are not determ native of the coverage question.
What matters is the actual nature of the claim not the | abel that

the plaintiff attaches to the claim See Jewell v. Ml anet, 587

A 2d 474, 479 (Md. 1991) (“[T]he determ nation of jurisdiction in

cases involving an intentional tort of a professional nature lies

INCRI C al so suggests that the injection of drugs requires no
speci alized learning or skills, so that Daniel’s admnistering of
the drugs to Ball cannot be viewed as the provision of professional
nmedi cal services. NCRIC clains that to concl ude ot herw se “woul d
be to equate a street heroin addict with a doctor of nore worthy
norals.” Brief of Respondent at 23. This argunent is w thout
merit. Wiile it may be true that shots can be given by those who
are not doctors, that does not nmean that a doctor is not using his
prof essional skills when giving a shot.

11



not in the |label given to the tort, but on the factual context in
which the tort was allegedly commtted.” (internal quotation marks

and alterations omtted)); see also Goicochea, 694 A 2d at 479

(rejecting plaintiff’s attenpt to turn nedical nalpractice case
into an intentional tort case by alleging that the doctor acted
mal i ci ously).

As previously discussed, Ball’s claimfalls within the scope
of the policy because it springs from Daniel’s furnishing of
pr of essi onal nedi cal services, services that were not conpletely
lacking in nedical validity. Bal|'s personal beliefs about why
Dani el acted as he did does not change this concl usion.

C.

Finally, we turnto the district court’s conclusion that NCRI C
was not obligated to provide coverage for Ball’s claim because
Dani el knew or should have known about her claimwhen the policy
was i ssued.

The policy issued by NCRIC states that coverage “islimtedto
liability for only those clains which arise from incidents
occurring subsequent to the retroactive date stated in the
decl arati ons and schedul e page and which are first nade agai nst the
insured while the policy is in force.” J.A 69. The retroactive
date of the NCRIC policy was March 19, 1987. Daniel began treating

Ball in April 1987, and we decided in the previous appeal that Ball

12



provided tinmely notice to NCRIC of her claim Thus, Ball’s claim
seens to fall within the coverage period of the policy.
The policy, however, also contains an exclusion (“Exclusion

(f)”), which excludes coverage for liability “for any potential
claim against the insured of which the insured is aware, or

reasonably should have been aware, as of the date this policy is

i ssued, regardl ess of whether or not such claimhas yet been nade
or reported to any insurer.” J.A 72 (enphasis added). Although
the policy's retroactive date is March 19, 1987, the policy was
formally i ssued on May 21, 1987. The district court concl uded t hat
by the time the policy was issued in May 1987, Daniel reasonably
shoul d have known of Ball’s potential claim against him The
district court therefore concluded that Exclusion (f) operated to
remove Ball’s claimfromcoverage under the policy.

On appeal, Ball contends that the policy is anbi guous because
it states that it covers clains arising after the retroactive date,
but then excludes clai ns about which Dani el should have been aware
on the i ssuance date, w thout defining issuance date. And because
the policy is anbiguous, Ball argues, we should construe it in her

favor. See, e.q., Mansi Life & Health Ins. Co. v. Callaway, 825

A 2d 995, 1005-06 (M. 2003) (“Although Maryland |aw does not
construe insurance policies as a matter of course against the
insurer, when a term in an insurance policy is found to be

anbi guous, the court will construe that termagai nst the drafter of

13



the contract which is usually the insurer.” (citation omtted)).
We disagree with Ball’s argunent.

Al though the policy states that it covers clains for incidents
occurring after the retroactive date, the policy al so nakes cl ear
that the grant of coverage is subject to the other terns of the
policy, which of course includes the policy exclusions. And
contrary to Ball’s suggestion, the policy cannot be considered
anbi guous sinply because it includes provisions that operate to
precl ude coverage that woul d ot herw se be granted. That is exactly
what exclusions are intended to do.

Nor can we conclude that Exclusion (f) is anbi guous because
t he policy does not define date of issuance. The declarations page
of the policy expressly identifies May 21, 1987 as the policy’s
i ssue date. See J. A 642. Wiile no provision in the policy
explains the tinme frame under which the policy would be issued,
that om ssion does not nake the exclusion anbi guous.

A contract term is determned to be anbiguous if a

reasonably prudent person woul d understand the term as

susceptible to nore than one possible neaning. The
determ nati on of whether | anguage is susceptible to nore

t han one neani ng i ncl udes consi derati on of the character

of the contract, its purpose, and the facts and

ci rcunst ances of the parties at the tinme of execution.

Id. at 1005 (citation and internal quotation marks omtted).
“Unless there is an indication that the parties intended to use

words in the policy in a technical sense, the terns of the contract

are accorded their custonmary, ordinary, and accepted neanings.”

14



Vlk v. Hartford Cas. Ins. Co., 852 A 2d 98, 106 (M. 2004). When

the policy is read as a whole, it is clear that the policy was
i ssued for purposes of Exclusion (f) when it was conpiled and
delivered to Daniel, a date identified in the policy as My 21,
1987. That the date of issuance is different fromthe retroactive
date sinply does not nake the exclusion anbi guous.

The question, then, is whether Exclusion (f) operates to
remove Ball’s claimfromthe coverage provided by NCRIC s policy.
We are constrained to answer that question in the affirmative.

The record establishes that by the tinme the policy was i ssued
on My 21, 1987, Daniel had visited Ball multiple tines,
adm ni stering drugs each time, and had sexually assaulted her at
| east once. Daniel had by that tinme told Ball that she was
addicted to the narcotics he had been giving her, and (again,
before the date of the policy issuance), Ball had checked herself
into a hospital seeking treatnent for the addiction. Gven these
facts, a reasonabl e person woul d have known before the policy was
i ssued that Ball had a claimagainst Daniel. Wile Ball had not
sued Dani el or even made a conplaint against himby the tine the
policy was issued, Exclusion (f) by its terns applies to potenti al
clains of which the insured “reasonably should have been aware,”
whet her or not the claimhas actually been made. Accordingly, we

agree with the district court that, by virtue of Exclusion (f),

15



Ball’ s claimagainst Daniel is excluded fromthe policy issued by
NCRI C.

Bal I, however, contends that because Dani el continued to treat
her after the policy was issued, Exclusion (f) does not preclude
coverage for her claim In support of this argunent, Ball relies

on Mutual Fire, Marine & Inland | nsurance Co. v. Vollner, 508 A 2d

130 (Md. 1986).

In Vol lnmer, a mal practice insurance policy issued to a doctor
provi ded coverage for nmalpractice commtted after the policy’'s
retroactive date and excluded coverage for nal practice occurring
before the retroactive date. The plaintiff’s conplaint alleged a
related series of acts of nmalpractice, sone of which occurred
before the retroactive date and sone of which occurred after the
retroactive date. The Vollnmer court concluded that the policy was
anbi guous because “[t]he policy is silent on its application where
mal practice is all eged to have been conmtted both before and after
the retroactive date.” Id. at 134. The court therefore
“resol ve[d] the ambiguity against the drafter of the policy and in
favor of coverage.” |d.

The specific | anguage of NCRI C s policy, however, nmakes Ball’s

“continuing treatnent” analysis inapplicable and her reliance on

Vol | mer unavai l i ng. The policy provides coverage for clains
“caused by a nedical incident.” J.A T71. As to “nedical
incident,” the policy states that “[a]lny such act or omssion

16



together with all related acts or omssions in the furnishing of
such services to any one person shall be considered one nedica
incident.” J.A 75. Under this provision, Daniel’s actions that
occurred before the policy issuance date were clearly related to
t he actions that occurred after the i ssuance date. Thus, there was
only one mnedi cal incident, one that Dani el reasonably should have
known about before the policy issued. Unlike the policy at issue
in Vollnmer, the NCRIC policy is not anbiguous. By treating rel ated
actions as a single nedical incident and excluding coverage for
medi cal incidents about which Daniel should have known by the
i ssuance date, the policy sinply forecloses Ball’s continuing-
treat nent argunent.

We therefore agree with the district court that Exclusion (f)
applies so as to take outside the scope of the policy’ s coverage
the clainms asserted against Daniel by Ball. Al t hough we have
concluded that the district court erred in its analysis of the
other issues in this case, our conclusion with regard to Excl usion
(f), standing alone, is sufficient to support the district court’s

judgnent .2 Accordingly, for the foregoing reasons, the district

2At oral argunent, counsel for NCRIC suggested that Exclusion
(f) operates to bar coverage only as to Daniel’s actions occurring
before the policy was issued, and that coverage is barred for
actions occurring after the policy was issued because Daniel’s
conduct did not involve the provision of professional services. In
its appellate brief, however, NCRIC nade it clear that each of the
district court’s bases for ruling in favor of NCRIC were
i ndependently sufficient to support the district court’s decision.
Thus, the statenment at oral argument suggesting that Exclusion (f)

17



court’s decision granting summary judgnent in favor of NCRIC is

hereby affirned.

AFFI RVED

al one woul d not conpletely preclude recovery under the policy was
likely an inadvertent m sstatenent. In any event, because the
rel evant provisions of the NCRIC policy are unanbiguous, the
meani ng of the policy is a question of law to be resolved by this
court. See, e.q., Vizzini v. Insurance Co. of North Am, 273 A 2d
137, 140 (M. 1971) (“[T]he interpretation of an unanbi guous
i nsurance contract is a question of law for the court. . . .7).
The statenent by NCRIC s attorney, inadvertent or not, is therefore
not binding on this court. See New Ansterdam Cas. Co. v. Waller

323 F.2d 20, 24-25 (4th Gr. 1963) (“The doctrine of judicia

adm ssions has never been applied to counsel's statenent of his
conception of the | egal theory of the case. Wuen counsel speaks of
legal principles, as he conceives them and which he thinks
appl i cabl e, he makes no judicial adm ssion and sets up no estoppel
whi ch woul d prevent the court fromapplying to the facts di scl osed
by the proof, the proper legal principles as the Court understands
them . . . [A] party’ s msconception of the legal theory of his
case does not work a forfeiture of his legal rights.”).
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