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PER CURI AM

M chael D. Shields appeals the order of the district court
granting summary judgnent to Federal Express Corporation (“FedEx”)
on his Title VIl clains alleging that he was subj ected to di sparate
treatment based on race, racially hostile working conditions, and
retaliation for his opposition to FedEx's illegal enploynent

practices. W agree with the district court and affirmits ruling.

| .

Shi el ds worked for FedEx from 1981 until his termnation in
February 2001. Shields, an African Anerican, apparently received
hi gh performance eval uations during nost of his tenure at FedEx.
By 1989, Shields had obtained the | evel of nanager, and, by January
2000, he had been pronoted to the position of Senior Manager in
charge of the Herndon, Virginia station (known as the “BCB
station).

In July 2000, Patrick Quirke becane the Managi ng Director of
FedEx’ s Capital District, which included the BCB station. As the
Managing Director, Quirke ranked in the corporate hierarchy
i edi ately above Shields and the other Senior Mnagers in the
Capital District. Shields therefore reported to Quirke, who is
Caucasi an, on issues related to the performance of the BCB stati on.

Shortly after Quirke assunmed his new position, he concl uded

that the BCB station was not neeting the standard, conpany-w de
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per formance obj ectives in a nunber of areas. FedEx had establi shed
standards for evaluating the overall performance of Seni or Managers
and ot her enpl oyees through its Functional Qperating Plan (“FOP"),
whi ch establ i shed standards such as the nunber of hours enpl oyees
were to work during a given “phase of the station’s operation.”
J.A. 548. The FOP standards were tailored sonewhat to account for
the historical performance of each station. Shields, like any
Seni or Manager, could seek a nodification to reduce perfornmance
goal s if conditions warranted such a change. Shields’ s performance
was al so neasured agai nst a station budget established by the FedEx
Fi nance Departnent, which specified the nunber of packages that
shoul d be handled and sorted by the BCB station during a given
period of tine. Finally, Shields was evaluated based on his
ability to neet prescribed goals relating to client service,
profitability, and managenent skills.

During the tine that Shields served as Seni or Manager of the
BCB station, the station did not neet many of the standard
per f or mance obj ectives. Shiel ds acknow edged during his deposition
that the station fell short of its productivity goals, and, on
appeal , he does not dispute that the BCB station al so did not neet
FedEx’ s performance expectations in other areas, such as safety,
vol une, enpl oyee retention, and cost per package.

From August 2000 to COctober 2000, FedEx Vice President John

Form sano and Senior Vice President Ken May received a series of



emails fromhourly enpl oyees at the BCB station conplaining that
the crush of overtine hours, in addition to Shields’s inability to
communi cate effectively, created an inpedinent to good norale in
the BCB station, which had a higher rate of enpl oyee turnover than
any other station in the Capital District. On Cctober 7, Quirke
met with Shields’s subordinates to discuss “multiple conplaints
regarding M. Shields’[s] nanagenent style, his denmeanor, his
treatment of hourly enpl oyees, and the | ack of conmunications by
and between managenent.” J. A 551.

Agai nst this backdrop, Quirke schedul ed a neeting wi th Shi el ds
on COctober 10, 2000, to discuss the various performance
deficiencies. Quirke suggested Shields step down to a | ower Seni or
Manager position — Shields would have been relieved of
responsibility for the BCB station but could have continued to
manage anot her station in Wnchester, Virginia — as an alternative
to “receiving discipline for the perfornmance deficiencies that
[Quirke] outlined for him” J. A 551. Shields rejected this
opti on. In turn, Quirke was obligated to follow FedEX's
Performance | nprovenent Policy (“PIP’) to address the probl ens at
the BCB station. Pursuant to the PIP, Shields was required to
create a Performance Agreenent detailing the specific renedial
steps Shields planned to take in order to inprove his performance

deficiencies and the norale problens at the BCB station.



Quirke rejected Shields’ s proposed Performance Agreenent for
failure to delineate the specific neasures Shields intended to take
to inprove his perfornmance. Wth Quirke's assistance, Shields
eventual |y produced a Performance Agreenment that was sufficiently
specific for Quirke and Shields signed the agreenent in Qctober
2000.

In the ensuing three nonths, however, Shields failed to neet
or follow various goals established in the Performance Agreenent.
Al t hough failure to follow a Performance Agreenent can provide
grounds for term nation under FedEx’s PIP, Quirke issued Shields a
performance rem nder on January 8, 2001, and i nformed Shiel ds that
he would have to inprove substantially to merit a satisfactory
per formance eval uation score. Additionally, Quirke of fered Shiel ds
a severance package if he opted to resign instead of risking
addi tional sanctions for poor performance. Shields rejected the
severance package. On February 19, 2001, Shields received an
unsati sfactory overall performance rating. Quirke then directed
Shields to submt a second Performance Agreenent, but Shiel ds was
not able to submt a proposal that was specific enough for Quirke.
Quirke ultimately termnated Shields as a result of his having
received three disciplinary letters within a 12-nonth period --
grounds for term nation under the FedeEx PIP

Shi el ds contends that his poor performance eval uations, his

placenent in the PIP, and ultimately his dismssal, were



retaliatory acts by Quirke in response to what Shields clains was
his opposition to illegal enploynment practices by FedEx.
Specifically, Shields clainms that Quirke retaliated against him
because he reported two instances of racial discrimnation in
Sept enber 2000. The first instance involved an incident that
occurred at the BCB station on Shields’'s day off. Manager Rva
Pendl et on, who was under the direct supervision of Shields, becane
involved in a dispute with Noelle Oson, a courier at the BCB
station, and eventually termnated Oson as a result of her
conduct. d son challenged her term nation t hrough FedEx’ s i nternal
gri evance procedure, which led to an investigation of the incident
by Quirke. Quirke concluded that Pendl eton had acted
i nappropriately in her capacity as a nmanager by provoking the
confrontation, and he directed Shields to i ssue Pendl eton a fornal
Warning Letter -- a very serious form of discipline at FedEx.
Al t hough Shi el ds i ssued the Warni ng Letter as he was i nstructed, he
told Quirke that he disagreed with this node of punishment. First,
Shi el ds believed that a Warning Letter was unwarranted and that a
| ess severe “docunented counseling” was nore appropriate in |ight
of Pendl eton’s inexperience as a manager. Second, Shields clains
that he told Quirke that any discipline adm nistered to Pendl eton
should |ikewi se be admnistered to Ciff Dalton, another nanager
under Shi el ds’s supervi sion who was on duty that day. According to

Shields, both Pendleton and Dalton “tr[ied] to handle this



di sruptive enployee,” J.A 122, and thus he urged Quirke not to
puni sh Pendl et on nore severely than Dalton. In Shields’ s mnd, the
only difference between Pendl eton, who is bl ack, and Dalton, who is
white, was race. Utimately, however, Shields never nentioned
race. Although Shields advocated uniformtreatnent for Pendl eton
and Dal ton, he never suggested to Quirke or to anyone el se at FedEx
t hat Pendl et on was being treated nore harshly because of her race.?

The second incident underlying Shields's retaliation claim
i nvol ved a racial slur against Shields that was not uttered in his
presence but was reported to Shields by Dalton. 1In Septenber 2000,
Bobby Ri chesin, an hourly worker who reported directly to Shiel ds,
referred to Shields in racially offensive terns and crude
pejorative ternms relating to Shields’s sexual orientation.
Al t hough Shields decided to suspend Richesin, he first consulted
D ck Schm dt, the Human Resources manager for the Capital District.
Schm dt cautioned Shiel ds about reacting in an “enotional” fashion
and suggested that Shields consider R chesin s ten-year enpl oynent
hi story at FedEx before acting. Shields also discussed the matter
with Quirke, who, according to Shields, concurred with Schm dt.
Nevert hel ess, Shields suspended Ri chesin for six weeks pending an
investigation of the incident. Quirke ultimately decided that

“Ri chesin had nmade i nappropriate remarks in the presence of hourly

Subsequently, Pendleton filed an internal grievance and
succeeded in having the discipline inposed agai nst her nodified to
that initially reconmended by Shields -- a docunented counseling.
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co-workers,” J.A 562, and concl uded that the appropriate sanction
was a formal Warning Letter and a transfer to another station
Ri chesin opted to resign.

In this lawsuit, Shields asserts three clains against FedEx
under Title VII. First, he clains that he was subjected to a
racially hostile work environnent at the BCB station. Second,
Shi el ds contends that FedEx subjected himto di sparate treatnent by
term nating himfor poor performance when it did not inpose a like
sanction on two simlarly situated white Seni or Managers. Third,
Shi el ds argues that FedEx gave hi mpoor performance eval uati ons and
ultimately terminated him in retaliation for his objecting to
Pendl eton’s discipline and reporting Richesin's racial slurs --
protected activities under Title VI, Shields argues. The district
court granted summary judgnment to FedEx on each of these clains.

Shi el ds now appeals the ruling of the district court.?

1.
A.
Shields seens to believe that a hostile work environnent

exi sted because of the statenents Richesin nmade to a co-enpl oyee

2Shields naned Quirke as a defendant in his individual
capacity. The district court dismssed Quirke fromthe action as
an i nproper defendant. See Lissau v. Southern Food Service, Inc.,
159 F. 3d 177, 181 (4th Cir. 1998). The district court’s ruling was
clearly correct, and Shields does not appeal this portion of the
district court’s order.




whi ch were ignored by nmanagenent. To get this claimto trial

Shi el ds “must denonstrate that a reasonable jury could find [the]
harassnment (1) unwel cone; (2) based on race; and (3) sufficiently
severe or pervasive to alter the conditions of enploynment and

create an abusive atnosphere.” Spriggs v. D anond Auto G ass, 242

F.3d 179, 183-84 (4th Gr. 2001). Then, even if Shields creates an
issue of fact with respect to each of these elenents, he nust
denonstrate “that there is sonme basis for inposing liability” upon
FedEx for Richesin’s conduct. 1d. at 184 (internal quotation marks
omtted).

The district court concluded that Shields failed to produce
sufficient evidence for a trier of fact to find that the all eged
harassnment was so “severe and pervasive” that it “alter[ed] the
terms and conditions of enploynent.” J.A 375. 1In his appellate
brief, Shields does not devel op a separate and i ndependent ar gunent
contesting the district court’s rejection of Shields’s hostile work
envi ronnent claim However, in arguing that FedEx retaliated
agai nst him because he reported the racially offensive |anguage
used in the workplace, Shields essentially clains that a racially
hostile work environnent existed at the BCB FedEx station. Like
the district court, we fail to see sufficient evidence that the
unwel cone conduct at issue was “severe and pervasive” for purposes

of a Title VIl hostile work environnent claim
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Shi el ds suggests that the singularly offensive racial slur
used by Richesin, coupled with what Shields perceived to be upper
managenent’s | aissez-faire attitude about such conduct, was

sufficient to satisfy the prima facie elements in this case.

Shields relies on our own observations about the inpact of the
sanctioned use of this particular termon a gi ven work envi ronment :
“Perhaps no single act can nore quickly alter the conditions of
enpl oynment and create an abusive working environnment than the use
of an unanbi guously raci al epithet such as ‘nigger’ by a supervisor
in the presence of his subordinates.” Spriggs, 242 F.3d at 185
(internal quotation marks omtted). O course, whether Richesin's
sl ur was hi ghly offensive, unwel cone, and racially notivated i s not
the issue -- clearly, it was. Rather, the question is whether the
use of racial epithets and abusive | anguage so pervaded the work
environnent at the BCB station that it was essentially transforned
into an atnosphere tinged with racial hostility and altered the
conditions of Shields’ s enploynent. “As a general rule, incidents
must be nore than episodic; they nust be sufficiently continuous

and concerted in order to be deened pervasive.” Feingold v. New

York, 366 F.3d 138, 150 (2nd Cir. 2004) (internal quotation marks

omtted). Thus, “isolated incidents (unless extrenely serious)
will not anpbunt to discrimnatory changes in the ‘ternms and
conditions of enploynent.’”” Faragher v. Gty of Boca Raton, 524

U S. 775, 788 (1998) (enphasis added).
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There are obvious and substantial differences between this

case and Spriggs. Spriggs involved “frequent” and “pervasive” use

of racially degrading insults that substantially inpeded the
victimis “ability to concentrate” or “effectively interact with

custoners.” Spriggs, 242 F.3d at 185-86 (internal quotation
marks omtted). Shields, on the other hand, bases his claimon a
single racial slur that was not uttered in his presence. Another
di stinguishing factor is that Shields w el ded supervi sory power to
make Ri chesin cease making his racist comments by suspendi ng him
In sum there is no evidence that the workplace environnment at the
BCB station, for which Shields was largely accountable, was
racially oppressive, hostile, or abusive. Thus, we affirm the
district court’s grant of summary judgnent as to the hostile work
envi ronment cl ai m

B.

In order to clear the sunmary judgnment hurdle on his
retaliation claim Shields nust denonstrate that “(1) [he] engaged
in a protected activity: (2) the enployer took an adverse
enpl oynent action against [him; and (3) a causal connection
exi sted between the protected activity and the asserted adverse

action.” Von Gunten v. Maryland, 243 F.3d 858, 863 (4th Grr.

2001). An enployee who “oppose[s] any practice nmade an unl awf ul
enpl oynent practice by [Title VII]” has engaged in protected

activity. 42 U S.C A 8 2000e-3(a) (West 2003); see Kubicko v.
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Qgden Logistics Servs., 181 F.3d 544, 551 (4th Cr. 1999) (noting

that “protected activities” may consist of either “opposition” or
“participation” activities). Protected “[o]pposition activity
enconpasses utilizing informal grievance procedures as well as
staging informal protests and voicing one’'s opinions in order to
bring attention to an enployer’s discrimnatory activities.”
Kubi cko, 181 F.3d at 551 (internal quotation marks omtted). A
plaintiff need not denonstrate that the enployer has actually
violated Title VII; rather, the plaintiff nust show that “he
opposed an unlawful enploynment practice which he reasonably

beli eved had occurred or was occurring.” Peters v. Jenney, 327

F.3d 307, 320 (4th Cr. 2003) (internal quotation marks omtted).

The district court granted FedEx’ s notion for sunmary j udgnent
on the retaliation claim reasoning that Shields failed to
denonstrate he had engaged in protected activity. Specifically,
the district court concluded that there was “no evidence that
[ Shi el ds] sought to expose any discrimnatory activity,” J. A 381,
when he expressed disagreenent with Quirke’ s intended course of
di sci pline for Pendl eton, and thus there was no protected activity.
Li kewi se, the district court concluded Shields’s objection to the
racial slur did not qualify as opposition activity because Shi el ds
coul d not have reasonably believed that such conduct violated Title

VII since Shields “was accosted by a subordinate, reported the
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of f ensi ve behavi or, and conpel |l ed acti on agai nst the subordi nate.”
J. A 382.

On appeal, Shields argues that he was engaged in opposition
activity for purposes of Title VIl because he reasonably believed
that he was opposing disparate treatnent of Pendl eton that could
only be explained in ternms of race, and that he was opposing

unl awful racial harassnment related to Richesin's conduct. See

Al exander v. Cerhardt Enters., Inc., 40 F.3d 187, 195-96 (7th Cr

1994) (concluding that it was protected activity for an enpl oyee to
send conpany officials a nenorandum reporting supervisor’s use of
single racial slur). Even assuming that Shields's actions
constituted protected activity, we hold that sunmary judgnment was
neverthel ess appropriate because Shields failed to provide
sufficient evidence of a causal |ink between the protected activity
and the al |l eged adverse enpl oynent actions. Although the district
court did not rest its holding on this basis, we may affirmsunmary

judgnment for any reason supported by the record. See Republican

Party of NNC. v. Martin, 980 F.2d 943, 952 (4th Gr. 1992).

A plaintiff claimng retaliation nust establish that the
enpl oyer had know edge of the protected activity in order for its
subsequent adverse enploynent actions to be retaliatory. See

Luckie v. Aneritech Corp., 389 F.3d 708, 715 (7th Gr. 2004) (“[A]n

enpl oyer cannot retaliate when it is unaware of any conpl aints” of

illegal enploynment practices. (internal quotation nmarks omtted)).
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Al t hough Shields voiced his disagreenment regarding Quirke’s
proposed di sci pline of Pendleton, it is undi sputed that Shields did
not conmunicate to Quirke or any one else at FedEx that he was
opposi ng what he believed to be a racially discrimnatory action.
I nstead, Shields’s own testinony revealed that his conplaints
focused on basic fairness as he believed that Pendl eton shoul d have
been af f orded | eni ency because of her inexperience, and that Dal ton
shoul d receive identical discipline. Having presented no evidence
of Quirke’s know edge that Shields was engaged in protected
activity when he opposed the discipline adm nistered to Pendl et on,
Shields failed to show the required causal link to the alleged
adverse enpl oynent acti ons.

W |ikew se conclude that the lack of evidence show ng
causation defeats Shields’s retaliation claimto the extent it is
based on his conplaint to Quirke and Schm dt, the Hunan Resources
manager, about enployee Richesin's use of a racial epithet.
Shields’s only evidence of causation is the tenporal proximty of
the protected activity and the all eged adverse enploynment action

taken by FedEx. Generally speaking, tenporal evidence al one cannot

establish causation for a prima facie case of retaliation, unless
the “tenporal proximty between an enployer’s know edge of
protected activity and an adverse enploynent action” was “very

cl ose.” Cark County Sch. Dist. v. Breeden, 532 U S. 268, 273

(2001) (per curiam (internal quotation marks omtted). Cark does

15



not establish the outer boundaries for tenporal proximty to be
considered “very close,” but it does cite exanples of insufficient
tenporal proximty -- evidence that the enployer took the adverse
action three or four nonths after the protected activity cannot
al one establish causation. See id. at 273-74. After the dark
decision, we concluded that a ten-week gap between protected
activity and termnation “gives rise to a sufficient inference of
causation” but was “sufficiently long so as to weaken significantly
the inference of causation between the two events.” King v.

Runsfeld, 328 F.3d 145, 151 & n.5 (4th Gr.), cert. denied, 124 S.

Ct. 922 (2003).

According to Shields, the relatively short gap between the
tinme he reported Richesin’s despicable workpl ace | anguage and t he
ti me Shields suffered an adverse enpl oynent action gives rise to an
i nference of causation. Shi el ds argues that even before he was
termnated on February 26, 2001, FedEx took various adverse
enpl oynent actions against him including the issuance of an
unsatisfactory rating on his formal performnce evaluation on
February 19, 2001, and even the issuance of a Performance
Rem nder/Warni ng Letter on January 8, 2001. Assunming for the sake
of analysis that the Performance Rem nder qualified as an adverse

enpl oynment action, see Roberts v. Roadway Exp., Inc., 149 F.3d

1098, 1104 (10th Cr. 1998), Shields’'s only evidence that a causal

link existed is the fact that only three to four nonths passed
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between Shields’s protected activity and the first warning letter
he received. He argues that this evidence is sufficient to get him
by summary judgnent, given that it is consistent with Carter V.

Ball, 33 F.3d 450, 460 (4th Cr. 1994), where the four-nonth gap

separating a protected activity -- Carter’s filing of formal EEO
charges -- fromCarter’s denotion was sufficient to establish the
requi site causal 1ink. W di sagree. First, the Supreme Court

issued dark County after our decision in Carter, casting sone

doubt on the extent to which we can use a four-nonth gap al one as
sufficient proof of causation. Second, even before the Ri chesin
incident in Septenmber 2000, Quirke “becane aware that the BCB
station was not neeting performance expectations.” J. A 549. FedEx
i ntroduced docunentary evidence to this effect fromShields' s file
detailing a nunber of problens at the BCB station. Additionally,
Quirke, having received extensive emails from the hourly BCB
enpl oyees, had good reason for concern about Shields’s managenent
style before Shields ever discussed R chesin’ s behavior with him
Shields presented no further evidence denonstrating that his
discipline and term nation were |inked in any way what soever to his
conpl aint of Ri chesin.

Accordingly, we affirmthe grant of sunmary judgnent to FedEx

on the retaliation claim
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C.

Finally, Shields challenges the district court’s entry of
summary j udgnent agai nst himon his disparate treatnent claim The
thrust of this claim is that Shields suffered nobre severe
consequences for failure to neet performance expectations than did
two simlarly-situated Senior Managers, Cint Barnes and Charlie
Her geshei ner, both of whomare white. The district court held that
Shields failed to proffer sufficient evidence to create a question
of fact on the issue of whether he was treated differently than
Barnes and Hergesheiner. W affirm

In the context of a discipline case, the famliar el enents of

aprima facie showing are that (1) plaintiff belongs to a protected

class; (2) plaintiff “engaged i n prohibited conduct simlar to that
of a person of another race;” and (3) “that disciplinary nmeasures
enforced agai nst the plaintiff were nore severe than those enforced

agai nst the other person.” More v. Gty of Charlotte, 754 F.2d

1100, 1105-06 (4th Cr. 1985). Only the third element remains an
i ssue on appeal .

Barnes was the Senior Mnager of a station in the sane
district as the BCB station. In February 2001, Quirke issued
Barnes a Performance Evaluation with unsatisfactory ratings in two
of ten categories -- certainly not an envi able score, but, unlike
Shi el ds, Barnes still obtained an acceptable overall total. Just

li ke Shields, Barnes submitted and followed a Perfornmance
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Agreenent. Barnes realized sone gains in the deficient categories,
but he did not achieve the | evel of progress anticipated by Quirke.
Li ke Shi el ds, Barnes received a Perfornmance Rem nder when he failed
to reach the target performance levels. Utimately, Barnes asked
to be transferred back to a manager position once again, wth a
t hree-grade | evel reduction in pay.

Her geshei ner was t he Seni or Manager of a station in Al exandria
that was under Quirke’'s supervision in the Capital D strict.
Her geshei ner had only been on the job for six nonths when Quirke,
reviewing the station’ s deficient perfornmance, asked Hergeshei ner
to accept a denotion to a manager position in Maryland at a three-
| evel reduction salary. Hergesheiner agreed.

Al three were deficient in their job perfornmances as managers
and each was gi ven the sane chance to accept a denotion in order to
avoi d further disciplinary action. |In other words, they were each
treated the same. The fact that the Caucasi an nanagers chose the
denotions and Shields chose a challenge he would eventually | ose
does not show at all disparate disciplinary neasures by FedEx.

Accordingly, for the reasons set forth above and stated in the
opi nion of the district court, we affirmthe ruling of the district

court on Shields's disparate treatnent claim
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[T,
For the reasons set forth above, we affirmthe ruling of the
district court.

AFFI RVED
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