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PER CURI AM

Plaintiff-appellant Victoria Butler was expelled fromWIIiam
and Mary’ s School of Education Conmunity Counseling Masters Program
(“Counseling Progranf) followi ng the Spring 2002 senester. Butler
sued the defendants-appel |l ees, the Rector and Board of Visitors of
the College of Wlliamand Mary (“WIIliamand Mary”), claimng that
her expul sion violated both procedural and substantive due process
and constituted a breach of contract and tortious interference with
contract under Virginia law. The district court dism ssed all of
Butler’'s claims with prejudice pursuant to Federal Rule of Givi

Procedure 50(a). For the reasons given herein, we affirm

l.

In April 2001, WIlliam and Mary adnmitted Butler to the
Counseling Program For the Spring 2002 senester, Butler enrolled
in a course entitled “EDC42, Practicum in Counseling” (the
“Practicunt), an off-canpus course taught by Dr. Teri B. Ancellotti
and designed to provide students with their first client contact in
a closely-supervised setting. As part of the Practicum students
were asked to find a site where they could conduct videotaped
counsel i ng sessions. Butler perfornmed the Practicum at the
Preventi on Servi ces Departnent of the Newport News Col oni al Servi ces
Board (“CSB”), where she was supervised by CSB enployee Anber

Bodner.



Upon hearing from Butler’s doctoral supervisor, M. Denny
Frank, of possible problens with Butler’s Practicum Dr. Ancellotti
cont acted Bodner. Bodner inforned Dr. Ancellotti that CSB was only
a prevention site and that she had made clear to Butler that no
counsel i ng occurred there. Bodner further noted that CSB enphasi zed
to Butler that no videotaping would be permtted at CSB.! I n
addition, Bodner told Dr. Ancellotti that Butler inappropriately
“pronot[ed] herself as an individual counselor wth professiona
experience” and told a client to neet wth her secretly for
i ndi vi dual counseling. According to Bodner, Butler also told the
client that she m ght | ose custody of her children if she discl osed
anyt hing to the CSB counsel ors. Bodner inforned Ancellotti that CSB
woul d have problens working with Butler in the future.

On February 7, 2002, Dr. Ancellotti and M. Frank net wth

Butler to discuss their concerns, anong themthat Butler had been

deceitful in obtaining approval of her Practicum site and the
al l egations of msconduct. They discussed Bodner’s accusations,
whi ch Butler denied. Butler stated that others at CSB could

substanti ate her version of the events regardi ng the Practicum but
Dr. Ancellotti and M. Frank did not call those individuals.
On February 11, 2002, the Counseling Programfaculty, including

Dr. Ancellotti and M. Frank, nmet to discuss Butler’s Practicum

‘Butler told CSB that she and WIliam and Mary had “worked
t he vi deot api ng i ssue.
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At that neeting, the faculty decided to renpbve Butler from the
Practicum and subject her to certain conditions required for her
continuation in the Counseling Program Butl er was subsequently
i nformed of this decision and given a witten nenorandum outlining
the conditions required by the faculty. Butler was required to,
inter alia, maintain an acceptable rating (level 3 out of 5) on her
“Prof essi onal / Personal Performance Criteria” review, a student
eval uation system in which Program faculty evaluate students on
senmester reviewforns (hereinafter “Senester Review'). In addition,
Butler was required to nmeet with her faculty advisor nonthly to
di scuss her progress. During this period, Dr. Ancellotti and M.
Frank also submitted allegations of ethical and |egal m sconduct
agai nst Butler based on the same Practicum circunstances to the
School of Education Honor Council. Butler was ultinmately acquitted
of all the charges before the Honor Council.

In early April, 2002 Butler was informed that she had received
three sub-par Senester Reviews. Each reviewrated Butler bel owthe
acceptable level and provided the reasoning behind the ratings.
Facul ty nenbers noted, anong other things, that Butler “accosted,”
“threatened,” and “stal ked” other students and nenbers of the
facul ty--maki ng both her fell owstudents and faculty nenbers scared
and unconfortable. Butler was provided copies of these reviews on

April 15, 2002.



Inlate April 2002, the Programfaculty net to discuss Butler’s
stat us and unani nously recommended to Tom Ward, the Associ ate Dean
of the WIlliamand Mary School of Education, that Butler be expelled
fromthe program Dean Ward revi ewed t he recommendati on and agr eed
withit. He then asked Virginia MLaughlin, Dean of the School of
Education, to review his decision. Butler was told on May, 2, 2002,
that the faculty recomended that she be renoved fromthe program

On May 14, 2002, Dean McLaughlin nmet with Butler to discuss the
faculty recommendati on. Butler acknow edges that, at this neeting,
she was given an opportunity to tell her side of the story and
present evidence in support of her desire and fitness to remain in
the program After considering the evidence, Dean McLaughlin uphel d
t he decision to renove Butler fromthe program Butler was inforned
of that decision in witing on May 21st, 2004.

Subsequently, Butler filed the present action under 42 U S. C
§ 1983, alleging that WIlliamand Mary viol ated her substantive and
procedural due process rights by expelling her. She also clained
that her expul sion amobunted to a breach of contract and tortious
interference with contract under Virginia | aw

The case proceeded to trial on August 21, 2002. At the close
of Butler’s evidence, WIlliam and Mary noved for judgnent as a
matter of law on all clainms pursuant to Federal Rule of Gvil
Procedure 50(a). The trial court granted the notion and Butler

tinmely appeal s.



.

The district court should grant a Rule 50(a) notion for
judgnment as a matter of law only if the nonnoving party has been
fully heard and, view ng the evidence presented in the |ight nost
favorable to the nonnoving party, there is no legally sufficient
evidentiary basis for a reasonable jury to find for the nonnoving

party. Fed. R Cv. P. 50(a)(1); Brown v. CSX Transp., lnc., 18

F.3d 245, 248 (4th Gr. 1994). We review the district court’s

deci sion de novo. Brown, 18 F.3d at 248.

A
The Due Process Cause of the Fourteenth Amendnent to the
Constitution protects life, liberty, and property interests from

arbitrary government action. Stewart v. Bailey, 7 F.3d 384, 392

(4th Cr. 1993). W assune for purposes of this appeal that Butler
has a property interest in continued enrollnent in the Programt hat

is protected by the Due Process Clause. See Tigrett v. Rector and

Board of Visitors of the Univ. of Va., 290 F.3d 620, 627 (4th Cr.

2002) (noting that the Supreme Court and the Fourth Circuit have
made t hi s assunption). W are neverthel ess m ndful of the deference
courts traditionally accord acadenic decision-making. See id. at

629- 30.



In order to establish a substantive Due Process violation,
But | er nust denonstrate that Wl liamand Mary’s actions in expelling
her were so arbitrary and egregious as to “shock the conscience.”

See Sacranento v. Lewis, 523 U. S. 833, 846-47 (1998); see al so Dunn

v. Fairfield Community Hi gh School Dist. No. 225, 158 F.3d 962, 965

(7th Cir. 1998). Butler’s claimdoes not neet this standard.

Butler relies heavily on the fact that she was “exonerated” by
t he Honor Council of charges stemming fromthe sane all egations for
whi ch she was subsequently expelled to argue that the faculty
conduct was “arbitrary” and “egregious.” Butler contends that “the
College is bound by the determnation of the Honor Counci
proceedi ngs,” or that, at the very |least, a reasonable jury could
concl ude that the Programfaculty were so bound. Appellant’s Brief
at 32. Fatal to Butler’s argument, however, is her failure to
produce evidence that denonstrates any relevant institutional
connecti on bet ween t he student-run Honor Council proceedi ngs and t he
facul ty-inposed renedi al action plan applied to her. No reasonable
jury could find, based on the evidence Butler presented, that the
Program faculty were bound by, or even connected to, the Honor
Counci | exoneration. The two processes were independent.

The School of Education faculty decided to subject Butler to
renedi al actions after considering allegations that she had been
deceitful in obtaining approval of her Practicumsite and that she

engaged in msconduct at that site. Fol | owi ng three independent



senest er eval uati ons, st udent I nput, addi t i onal faculty
consideration, and an opportunity for input from Butler, the
facul ty, Assistant Dean, and ProgramDean all agreed to expel Butler
fromthe Program

Butl er has not persuaded us that the behavior described above
“shocks the conscience” or otherwise rises to the level of a
substanti ve due process violation. On the contrary, it appears well
within the bounds of constitutionally acceptable behavior.
Accordingly, we affirmthe district court’s dismssal of Butler’'s
substanti ve Due Process claim

In addition to substantive due process guarantees, the Due
Process C ause alsorequired Wlliamand Mary to provide Butler with
certain procedural protection before expelling her from the
Program? As discussed below, WIlliam and Mary’'s actions in this
case neet that constitutional burden.

“At a mnimum the Constitution requires notice and sone

opportunity to be heard.” Mllette v. Arlington County Enpl oyees’

Suppl emental Retirement Systemll, 91 F. 3d 630, 640 (4th G r. 1996)

(citing Joint Anti-Fascist Refugee Comm v. MGath, 341 U S. 123,

178 (1951)). “Above that threshold, due process . . . is ‘flexible

W assune for purposes of this appeal, but need not decide,
that Butler’s expulsion was for disciplinary and not academc
reasons. Disciplinary dismssals require greater procedura
saf eguards than academ c dism ssals. See Henson v. Honor Comm of
Univ. of Va., 719 F.2d 69, 74 (4th Cr. 1983). It is unnecessary
to reach this issue because we conclude that WIlliam and Mary’s
conduct satisfies even the nore exacting standard.

9



and calls for such procedural protections as the particular

situation denmands.’” [|d. (quoting Murrissey v. Brewer, 408 U S

471, 481 (1972)). *“The nature of the notice and the quality of the
hearing are determned by the conpeting interests involved.”

R chardson v. Town of Eastover, 922 F.2d 1152, 1159 (4th G r. 1991).

Keeping this flexibility in mnd, we view the procedural due
process given to Butler through the three factor bal anci ng test that

the Suprene Court discussed in Matthews v. Eldridge, 424 U. S. 319,

335 (1976). Specifically, we bal ance

[flirst, the private interest that will be affected by
the official action; second, the risk of an erroneous
deprivation of such interest through the procedures
used, and the probable value, if any, of additional or
substitute procedural safeguards; and finally, the
Governnent's interest, including the function involved
and the fiscal and admnistrative burdens that the
additional or substitute procedural requirenment would
entail.

Mal lette, 91 F.3d at 640 (quoting Matthews, 424 U. S. at 335).

W note initially that WIlliam and Mary certainly provided
Butler with the rudi nents of procedural due process--notice and an
opportunity to be heard. WIliamand Mary informed Butler of the
nost serious charges and conpl aints agai nst her and provided her
Wi th an opportunity to respond. She was given witten copies of the
nost serious charges against her. Additionally, she was given
notice of the nobst grievous punishment--expul sion--12 days before

she nmet with Dean Laughlin to respond. At that neeting she not only

di sput ed evi dence agai nst her, but al so provided her own evidence

10



arguing that she should not be expelled from the program Only
after considering that evidence, along wth the unaninous
reconmendati on of the faculty as well as Associ ate Dean Ward, did
Dean McLaughlin decide to expel Butler.

Consi dering these facts in light of the Matthews test, we hold
that Butler received the requisite constitutional procedural due
process. Butler’'s interest in remaining in graduate school is
unquesti onably high. However, WIlliam and Mary’'s interest in
controlling the integrity of its graduate prograns is also high
Accordingly, this case hinges on the second Matthews factor: “the
risk of an erroneous deprivation of such interest through the
procedures used, and the probable value, if any, of additional or
substitute procedural safeguards.” Mtthews, 424 U S. at 335.

But | er has not denonstrated how additional procedural process
woul d have hel ped her in this case. Counsel for Butler at ora
argument suggested that a trial-like proceeding, with the attendant
right to call and cross-examne wtnesses, should have been
afforded. However, we find no basis in the law, nor does Butler
provide one, for inporting such a requirenent into the academc
cont ext.

Butl er was given notice and an opportunity to respond to al
char ges agai nst her. She does not clai mthat she had evi dence whi ch
she was not able to present because of a l|ack of procedural

saf eqguards. She argues that WIlliamand Mary was wong to believe

11



t he charges against her and not believe her. But that argunent,
even if true, does not rise to the | evel of a procedural due process
vi ol ati on.

Ther ef ore, because Butl er was af f orded substanti al process, and
because she cannot denonstrate any probative val ue that additional
process would have provided, she has not made her claim for a
viol ati on of procedural due process. W affirmthe district court’s

di sm ssal of her procedural due process claim

B

Finally, Butler contends that the district court erred in
di sm ssing her breach of contract and tortious interference with
contract clains against WIlliam and Mary. Specifically, she
contends that a reasonabl e jury could conclude that WIIliamand Mary
breached a contract with her by expelling her after the Honor
Council refused to punish her. W disagree.

Assum ng that WIlliamand Mary had a contract with Butler, it
did not breach that contract by expelling her after the Honor
Council| refused to punish her. As discussed previously, the Honor
Council and the Program faculty serve two separate and distinct
functions, and Butler has presented no evidence denonstrating that
t he Program was bound by the Honor Council decision. Butler also
has not presented evidence denonstrating that, by expelling her in

the manner that it did, WIlliam and Mary breached an express or

12



inmplied promise to Butler. In short, Butler’s breach of contract
claim is legally and factually baseless. Because tortious
interference with contract under Virginia |law requires a breach of
contract, Butler’s tortious interference claim also fails. See

Chaves v. Johnson, 335 S. E. . 2d 97, 102 (Va. 1985).

Il
Viewing the evidence presented at trial in the |ight nost
favorable to Butler, we hold that, as a matter of |law, there is no
| egal |y sufficient evidentiary basis through which a reasonable jury
could have found for Butler on her due process or contractua
claims. Accordingly, we hold that the district court did not err
in granting Wlliamand Mary’s Rule 50(a) notion.
AFFI RVED
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GREGORY, Circuit Judge, concurring in the judgnent:

Victoria Butler (“Ms. Butler”) received the appropriate due
process because the College of WIlliam and Mary followed the
procedures outlined in both the Honor Code and the Counseling
Program handbooks. For this reason, | concur in the judgnent to
affirmthe district court.

Ms. Butler has alleged that the College of WIliam and Mary
breached its contract with her by not affording her the proper
procedure when she was expelled fromthe Counseling Program She
clainms that her expul sion was for “disciplinary” reasons stenmm ng
fromher failed Practicumsite, where she was accused of |ying. M.
Butl er argues that if she had not been accused of |ying she would
not have been expelled. M. Butler believes that because she was
ultimately acquitted of the Honor Code! charges related to her
Practicum the Counseling Programfaculty shoul d be forecl osed from
using the sane conduct as the basis for her expulsion. In the
alternative, Ms. Butler contends that she was at |east entitled to

anot her heari ng.

The College of WIIliam and Mary's Honor Council, which
enforces the Honor Code, is a conpletely student run process that
has jurisdiction over charges of lying, cheating, or stealing.
Those accused of an Honor Code violation are granted trial-Ilike
procedures with a list of rights, including: a right to receive
witten notice of the charges against her, the right to have
another willing student act as her student counsel, and the right
to have silent |egal counsel present.

14



In early Spring senester 2002, Dr. Teri Ancellotti, a nenber
of the Counseling Programfaculty, becane aware of problens that M.
Butler was having at her Practicum site. After contacting the
supervisor at the Practicumsite, Dr. Ancelotti and M. Butler’s
doctoral student advisor, M. Frank, called Ms. Butler in for an
“information-gathering neeting” to discuss their concerns that M.
But | er had been deceitful in obtaining approval for her Practicum
site and that she had been behavi ng unprofessionally at the site.
The nmeeting was followed by a series of renedial procedures which
are outlined in the Counseling Programstudent handbook. A few days
after speaking with Ms. Butler about the problens at the site, Dr.
Ancel lotti and M. Frank reported Ms. Butler to the Honor Counci
based upon the same facts that gave rise to the renedial actions
occurring in the Counseling Program

Ms. Butler was charged with five separate counts of |ying at
her Practi cumsite and was gi ven an Honor Council hearing to address
t hose charges. The Honor Council found her guilty of two counts of
| ying. Ms. Butler appeal ed. Professor John E. Donal dson, Provost’s
designee to revi ew appeal s, reviewed the entire conplaint and found
that the Honor Council lacked jurisdiction in four of the five
counts of lying. He also found that there was i nsufficient evidence
to establish guilt beyond a reasonabl e doubt on the renai ni ng count.
Pr of essor Donal dson’s findi ngs vacated t he Honor Council’s findings

of guilt and acquitted Ms. Butler of all Honor Code charges.

15



However, the Honor Council proceedi ngs were separate and a part
fromthe renedial procedures inplenented by the Counseling Program
faculty. The Counseling Program has a student handbook, to which
Ms. Butler nust also adhere.? The handbook provides in rel evant
part:

Students are expected [to] conduct thenselves in an
et hical, responsible and professional nanner.

As counsel or educators, the faculty expect prospective
counselors to be concerned about other people, to be
stabl e and psychologically well adjusted, . . . and to be
able to receive and give constructive feedback.

Ther ef or e, the faculty bel i eve part of their
responsibility to the student, the profession and the
eventual consuners of counseling services provided by

WIlliam and Mary graduates, is to nonitor not only
students’ acadenic progress but also those personal
characteristics which will affect their performance in

the field. The purposes of this nonitoring process is
t hat Wlliam & Mar y gr aduat es possess t hese
characteristics sufficiently so that they do NOT
interfere with their professionalismor hel pi ng capacity.
J. A 555 (enphasis added).
According to the Counseling Program handbook, all Counseling
Program students are reviewed each senmester by the faculty for

conpliance wi th t he non-academ c prof essi onal perfornmance st andards.

The non-academ c professional performance standards i nclude

M. Butler testified that she received the Counseling Program
student handbook in the fall 2001 and read and understood the
handbook. J.A. 73, 129.
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“attention to ethical and | egal considerations.”® J.A 556. Based
on the handbook, detailed infra, the Counseling Program faculty
desi gnat ed certai n personal characteristics that are directly |inked
to the academic program and the profession, which are to be
nonitored by the faculty. The faculty support the nonitoring and
renedi al procedure instituted by articul ati ng how t hese parti cul ar
personal characteristics are integral to a student becomng a
conpetent counselor. M. Butler’s contention that the Counseling
Programfaculty i s bound by the proceedi ngs before the Honor Counci
is meritless -- they are distinct entities.

The Counseling Program handbook provides the follow ng
procedure if a student does not receive a passing rating under the
performance standards:

Each standard is rated on a 1 (poor) to 5 (excellent)

scale. The results of the review are recorded on each

student’s Senester Review Form . . . . [s]tudents

receiving a rating of 2 or below on the non-academn c,

prof essi onal perfornmance standards will be subject to the

fol |l ow ng procedure:

1. The student is presented in witing wwth a copy of the

review formand the professor’s coments. A copy of the

formis also given to the full faculty and discussed in

the next student review neeting. After the faculty

di scussion, the student and the professor will al so neet

to discuss the form and any reconmended renediation

deened appropri ate.

2. If a student receives nore than one review formduring
any one senester ORreceives a reviewformfromnore than

]Incidents of lying related to the counseling profession bring
into question a student’s “attention to ethical and |egal
considerations” as well as inplicate violations of the Honor Code.
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one professor during his/her program the student will be

required to neet with his or her advisor and the faculty

menber (s) issuing the forns to discuss renediation or
possi bl e reconsi deration of his/her continuation in the
program A copy of the forns and any action taken wll

be given to the student and placed in the student’s file.

3. If a student receives three review forns or nore, the

student wll be required to neet with [sic] his/her

advisor and the faculty nenbers issuing the forns to

di scuss reconsideration of continuation in the program

If the faculty determ nes that the student’s personal or

prof essi onal behavior is inappropriate to the field of

counsel ing, and that such behaviors would be a detri nment

in working with others, the denial [of] continuance in

the programw || be recomrended to the Associ ate Dean.

Policies for review of student during Practicum and

I nternship include the above criteria and procedures as

wel | as additional criteria appropriate to the clinical

experi ence.
J. A, 556.

As stated, Dr. Ancellotti and M. Frank, met with Ms. Butler,
inthe early part of the Spring Senester, to discuss their concerns
that Ms. Butl er had engaged i n professionally unacceptabl e behavi or
with clients at her Practicumsite. Follow ng that discussion, M.
Butl er received her first unsatisfactory Senester Review based on
the problens at her Practicum site. Ms. Butler also received a
letter from the faculty regarding her failed Practicum which
i ncluded several different issues regarding Ms. Butler’s personal
characteristics and how they affected her professionalism The
| etter included professional determ nations by the faculty that: she
gave inaccurate information to clients, attenpted to provide

i ndi vidual private-home counseling services w thout supervision
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“knowi ngly present[ed] false informati on about the field site that
was critical to the site approval process,” and that she
“contradi cted specific directives by the Practicum faculty and
supervisor to cease activities at the field site.” J.A 653. The
faculty’'s concerns are directly related to Ms. Butler’s lack of
attention to ethical and |egal considerations -- one of the
Counseling Program s professional performance standards. Ms.
Butl er’s continuance in the programwas conti ngent on her receiving
a rating of level 3 or higher for her professional personal
performance criteria and on following the other directives in the
remedi al plan. Thereafter, Ms. Butler nmet nonthly with her advisor
to chart her progress.

Approxi mately a nonth later, Ms. Butler’s advisor infornmed her
t hat she had recei ved two nore unsati sfactory Senester Reviews from
faculty -- rating her at a level 1 on several professional
performance standards.* The Counseling Program Student handbook
expressly provides that receiving three unsatisfactory Senester
Reviews could result in expulsion. After M. Butler received her
final two unsatisfactory Senmester Reviews she nmet with faculty

menbers about them  Subsequently, the Counseling Program faculty

‘Specifically, the Senmester Reviews rated Ms. Butler at a
level 1 -- for cooperativeness with others, willingness to accept
and use feedback, awareness of own inpact on others, ability to
deal with conflict, ability to accept personal responsibility, and
ability to express feelings effectively and appropriately. J.A
659- 664.
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convened as a whole and recomended to the Associate Dean of the
School of Education that she be dism ssed.

The Associ ate Dean reviewed Ms. Butler’s record and el ected to
follow the faculty’s recomendati on. At the Associate Dean’s
request, the Dean of the School of Education revi ewed that deci sion.
Bef ore maki ng a final decision, the Dean net with Ms. Butler to give
her the opportunity to respond to the faculty' s evaluations and
reconmendat i on. Utimately, the Dean accepted the faculty’s
recommendati on and the Associate Dean’ s deci sion and di sm ssed Ms.
Butler. It was only after all of these steps, in direct conpliance
with the Counseling Program handbook, was M. Butler denied
continued enrol |l nment.

The faculty followed the criteria and procedure outlined in
Counsel ing Program handbook and afforded M. Butler sufficient
opportunities to neet the requirenents of the Program Based on the
particular facts of this case, Ms. Butler received the prescribed
due process. Because Ms. Butler was afforded t he proper due process
and Wlliam and Mary adhered to both the Honor Code and to the
Counsel i ng Program handbooks, the district court was correct --
there was insufficient evidence to support Ms. Butler’s claimfor
breach of contract or tortious interference with a contract. For

the reasons stated herein, | would affirmthe district court.
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