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PER CURI AM

Er nest o Acevedo Guerra sued Montgonery County, Maryl and,
and Oficer R chard Harris in his official capacity asserting,
anong ot her things, Section 1983 clainms prem sed on the violation
of his constitutional rights. The conplaint alleges that Guerra’s
rights under the Fourth Anmendnent were violated when Harris
unintentionally shot himin the face during a so-called “dynam c
extraction” while the stolen vehicle driven by Guerra was stopped
at an intersection. The district court granted the defendants’
notion for sunmary judgnment on Guerra’s Section 1983 clains on the
basis that no underlying federal constitutional violation had
occurred. W affirmthe district court’s order, but we do so on
the alternative basis that Guerra has not raised an issue of
material fact with respect to the county’'s failure to provide

adequate training to its police officers.

l.
We state the facts in the | ight nost favorable to Guerra,
the non-prevailing party in the summary judgnment proceedi ngs. See

EEQC v. Stowe-Pharr MIls, Inc., 216 F. 3d 373, 375 (4th G r. 2000).

On the afternoon of January 31, 2002, O ficer Harris was on duty as
an undercover auto theft detective along with other plainclothes
officers of the Central Auto Theft Team of the Mntgonery County

Pol i ce Departnent. The officers located a stolen Honda CGCivic



parked in a Silver Spring apartnment conpl ex and began surveill ance
of the vehicle. Eventual |y, Detective Thomas Reich saw Guerra
enter the Honda and drive away. The detective radioed this
information to the other officers, who proceeded to follow the
Honda in several unmarked police cars. Before |long, when Guerra
had to stop for a red light at an intersection, the officers
deci ded to confront hi musing the dynam c extraction technique. In
Mont gomery County, dynam c extraction involves the positioning of
unmar ked police cars in such a way as to bl ock a suspect’s vehicle
and prevent its novenent. Pl ai ncl ot hes officers then quickly
approach the suspect and physically renove him from or order him
out of the vehicle. It is unclear how the decision was nmade to
confront Guerra by using dynam c extraction at a busy intersection.

As CGuerra pulled up to the intersection in the stolen
Honda, O ficer Harris stopped his <car imediately behind.
Det ective M chael Chaconas pulled his car into the nmedi an al ong t he
driver’s side of the Honda. Sergeant M chael Sugrue positioned his
car in front of the civilian vehicle that was directly in front of
t he Honda. Several other civilian vehicles were in the traffic
| ane next to the Honda' s passenger’s side. O ficer Harris then got
out of his car with his gun drawn and approached the driver’s side
door of the Honda. |In the course of his approach, Harris struck
the Honda s rear quarter panel with his hand, advised CGuerra that

he was a police officer, and ordered Guerra to raise his hands.



Guerra rel eased his hands fromthe steering wheel and raised them
which Harris considered an act of conpliance. Harris conti nued
toward the driver’'s side door wth his firearm in a downward
position. As he approached, Harris raised his firearm from the
downward position and pointed it in Guerra s general direction. As
Harris reached to open the door, his weapon di scharged. The bull et
shattered the driver’s side wi ndow and struck CGuerra in the face.
Al parties agree that Harris did not pull the trigger
intentionally.

Guerra filed a conplaint against Montgomery County and
Oficer Harris in his official capacity in the United States
District Court for the District of Mryland on June 13, 2002.
CGuerra alleges that Harris, by wusing excessive force, and
Mont gonmery County, by failing to train its officers adequately,
violated his Fourth Anmendnent (and other constitutional) rights.
Guerra seeks relief under 42 U S.C. § 1983 and state |aw. Upon
conpl eti on of discovery, the defendants noved for sunmary judgnment
on all clainms. The district court granted the notion in part and
di sm ssed Guerra’s Section 1983 clains with prejudice. The court
declined to exerci se pendent jurisdiction over the state | aw cl ai ns
and di sm ssed them wi t hout prejudice.

The district court concluded that Guerra’s Section 1983
clains failed for several reasons. The court construed the

conplaint to allege that Harris violated Guerra’s Fourth Amendnent



rights by sinultaneously approaching the Honda wth his weapon
drawn and attenpting to open the driver’s side door. Because there
was probable cause to stop the car, the court said, it was both
reasonable and |awful for Harris to approach the Honda with his
weapon drawn. Moreover, the court concl uded that no constitutional
violation occurred as Harris approached the car because Guerra
suffered no injury until the gun discharged. The district court
presunmably believed that the shooting itself did not violate the

Fourth Amendnent because it was accidental. This appeal foll owed.

.
To prevail on his federal claim Guerra nust show that
(1) an underlying constitutional violation (2) resulted from a

Mont gonmery County policy or custom See Mell v. Dep’t of Soc.

Servs., 436 U S. 658, 690-91 (1978). The use of excessive force
violates the Fourth Anmendnent’s protection against unreasonable

seizures. See Jenkins v. Averett, 424 F.2d 1228, 1231-32 (4th Gr.

1970). And, a county’s failure to adequately train its officers
can be so egregious as to warrant a finding that it anounts to a
policy or customfor which the county should be held responsible.

See Gty of Canton v. Harris, 489 U S. 378, 389-90 (1989). As we

will explain, Guerra has not raised an i ssue of material fact with
respect to his assertion that a county practice of inadequate

training led to a constitutional violation. W affirm on this



alternative basis, even though it was not addressed by the district

court. See Ostrzenski v. Seigel, 177 F. 3d 245, 253 (4th Gr. 1999)

(noting that we may affirmon any ground supported by the record,
even if it is not one relied on by the district court).

As aninitial matter, Guerra does not allege a pattern of
unconstitutional police conduct so pervasive as to inply actual or
constructive know edge on the part of Mont gonmery  County
pol i cymakers. Rather, on the basis of a single shooting incident,
he argues that the county's police training prograns for proper
trigger finger placenent and the use of dynamc extraction are
constitutionally deficient and refl ect such deliberate indifference
to the risk of injury that the deficiencies thenselves nay be
properly considered county policy or custom (Querra relies on the
statenents of a single expert witness to support his claim of
deficient training.

Wth respect totraining ontrigger finger placenent, the
expert concedes that Harris received a certain anmount of training
on this subject and that this training even included sonme exerci ses
designed to approximate high-stress situations. The fact that
Harris may have deviated from his training is insufficient to
render Montgonery County’'s training prograns involving proper
trigger finger placenent constitutionally inadequate as a genera
proposi tion. Utimately, the expert believes Harris did not

recei ve enough high-stress training on trigger finger placenent.



Under City of Canton, 489 U.S. at 390-91, however, the fact that

nore or better training could have been instituted i s not enough by
itself to establish a claimfor deliberate indifference.

Wth respect to training in dynam c extraction vehicle
t akedowns, Guerra’'s expert al so concedes that Harris received sone
training in this area. The expert neverthel ess nmaintains that the
county’s training plan for this procedure is fundanentally fl awed.
Yet, the expert acknow edges that he is generally unfamliar with
under cover auto theft units and their use of the dynam c extraction
technique. As a result, his statenents do not create an issue of
materi al fact about the inadequacy of Mntgonmery County’s program
for training its undercover auto theft detectives in the use of
dynam c extraction. Specifically, the expert’s statenents cannot
sustain the proposition that training deficiencies represent county
policy or custom because any such deficiencies are not sufficient
to establish the necessary deliberate indifference.

For these reasons, we affirmthe judgnment of the district
court.

AFFI RVED



