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PER CURI AM

The Chapter 7 Trustee of Maryland Property Associates, Inc.
(MPA) brought an adversarial action in the bankruptcy court agai nst
Col omboBank (the Bank) to avoid as preferences and fraudul ent
transfers certain paynents MPA nmade to the Bank. The bankruptcy
court tried the action without a jury and voi ded the paynents. The
Bank appeal ed the bankruptcy court’s decision to the district
court. The district court affirmed in part and vacated and
remanded in part, with instructions for the bankruptcy court to
make certain factual findings. The Bank appealed the district
court’s decision to us. Because the district court remanded to the
bankruptcy court for further fact-finding, we lack jurisdiction

over the appeal.

l.

MPA was a real property managenent conpany principally owned
and operated by Monte Greenbaum?! MPA's main clients were certain
limted partnerships, which owned |owinconme apartnent conpl exes
(properties) in Maryland. The U. S. Departnent of Housing and Urban
Devel opnent (HUD) insured the properties and subsidized their
tenants’ rents. I n exchange, HUD required the partnerships to

keep their tenants’ security deposits in accounts (security

' This recitation of the facts is gleaned fromthe bankruptcy
court’s order, supplenented for clarity by undisputed and clear
portions of the record.



accounts) for the tenants’ benefit. The partnershi ps kept the
security accounts at the Bank.

In violation of HUD s regul ations, G eenbaum began taking
nmoney from the security accounts, putting it into a separate
account (operating account) controlled by MPA, where MPA al so kept
its validly-acquired noney, and then using the noney in the
operating account for his own purposes. |In order to conceal his
acts fromHUD and t he partnershi ps, G eenbaumarranged for the Bank
to make | oans (share |l oans) to the partnershi ps to cover the anmount
he had m sappropri at ed. Greenbaum structured the share | oans
whi ch were deposited into dummy security accounts, such that the
| oan proceeds thenselves secured the |oans. Wth the share-1|oan
nmoney in the dummy security accounts, the total bal ance on deposit
in the security accounts did not reflect the fact that G eenbaum
had been taking noney therefrom By filling out false disclosure
forms, G eenbaum and the Bank’s president hid from HUD and the
partnerships the fact that the funds in the dumry security accounts
wer e encunber ed. 2

G eenbaum | ater decided to end the share |oan schene. He
wrote several checks to the Bank on MPA' s operating account to pay
off the share | oans. When the Bank received these checks, it

released its security interest on the funds in the dunmy security

2 Based on his role in the fraud schene, the bankruptcy court
found that the Bank’s president “knew or should have known of the
fraud.” (J.A at 1248.)



accounts, |eaving those accounts unencunber ed. Al though it is
uncl ear fromthe record exactly what happened to the noney at that
point, (J.A at 1566-70, 1588), the parties agree that it
ultimately ended up in the partnerships. (Appellant’s Br. at 13;
Appel lee’s Br. at 12-13.)

In addition to the share | oans, G eenbaum personal |y took out
two ot her | oans and unofficially borrowed ot her noney fromthe Bank
(non-share | oans, collectively).® He paid off these personal |oans

on checks witten on MPA's operating account.

1.

On March 17, 1998, the partnerships and other creditors filed
an involuntary Chapter 7 bankruptcy petition against MPA.* (On
March 17, 2000, the Trustee, acting on the creditors’ behalf, filed
this adversarial action against the Bank in the bankruptcy court.
The conplaint sought to avoid as preferences and fraudul ent
transfers the checks G eenbaumwote to the Bank on MPA" s operating

account to pay off the | oans.

® The record establishes that Greenbaumtook out the non-share
| oans before he started the share | oan schene and that his activity
wWith respect to the non-share | oans overlapped with his activity
with respect to the share loans. For clarity’'s sake, we describe
the two separately.

“ 1t is unclear fromthe record whether the other creditors
joined the partnerships in filing the original petition or |ater
joined in the bankruptcy proceedings. This factual issue is not
rel evant for purposes of this appeal.
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On May 14, 2001, the bankruptcy court heard the Trustee’s
case. On Cctober 16, 2002, the bankruptcy court entered judgnment
awardi ng the Trustee the full value of the checks plus interest.
The Bank appealed to the district court. On August 29, 2003, the
district court affirmed in part and vacated and remanded in part.
The district court affirmed the bankruptcy court’s ruling that the
share-1 oan checks were avoi dable.®> The district court vacated the
bankruptcy court’s ruling that the non-share-loan checks were
avoi dabl e because it found that the bankruptcy court had not nade
specific factual findings as to whether MPA recei ved consi deration
for its paynents on the non-share | oans. The district court
therefore remanded for the bankruptcy court to nake specific
findings of fact on that issue.

The Bank tinely noticed an appeal. After oral argunment, we
requested, and the parties submtted, supplenental briefing on
whet her we have jurisdiction over the appeal. W have revi ewed
that briefing and now conclude that we lack jurisdiction to hear

t he Bank’ s appeal .

®|n an order dated July 16, 2003, the district court reversed
t hat portion of the bankruptcy court’s judgnment avoiding the share-
| oan checks because it found that the Bank had returned the noney
to the partnerships, and that the Trustee, as the partnerships
representative, had therefore suffered no harm by the share-I|oan
schenme. The Trustee noved for reconsideration, arguing that MA
had creditors other than the partnerships, and that by paying the
partnershi ps’ debt with MPA's noney, the share-|oan schene harned
MPA's non-partnership creditors. The district court agreed,
vacated its earlier order as to the share-loan paynents, and
affirmed the bankruptcy court’s decision to avoid the share-1|oan
checks.
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[T,
We have jurisdiction under 28 U.S.C A 8§ 158(d) (West 1993) to
hear appeals fromcases originating in the bankruptcy court. See

Capitol Credit Plan of Tenn., Inc. v. Shaffer, 912 F.2d 749, 754

(4th Cr. 1990) (holding that section 158(d) alone provides for
appellate jurisdiction for cases originating in the bankruptcy
court). Section 158(d), however, does not grant us authority to
hear all such appeals. Rat her, under that section we may only
review “final decisions, judgnents, orders, and decrees” entered by
the district court. 28 US.CA 8§ 158(d). W have held that a
district court’s order is not “final” under section 158(d) if it
remands the case with an instruction for the bankruptcy court to
conduct further fact-finding. Shaffer, 912 F.2d at 750 (hol ding
that district court order remandi ng to t he bankruptcy court to nmake
addi tional factual findings was not “final” under section 158(d));

Legal Representative for Future daimants v. Aetna Cas. & Sur. Co.

(In re The Wallace & Gle Co.), 72 F.3d 21, 24 (4th Gr. 1995)

(LREC) (sane).®

® AH Robins Co. v. Piccinin, 788 F.2d 994 (4th G r. 1986)
and Cooper v. Delaware Valley Shippers (In re Carolina Mtor
Express Inc.), 949 F.2d 107 (4th Cir. 1991), rev’'d on other grounds
sub nom Reiter v. Cooper, 507 U S. 258 (1993) are not to the
contrary. In Piccinin, we asserted jurisdiction under 28 U S.C. 8§
1291, which, like section 158(d), has a finality requirenent, over
an appeal fromthe district court’s order fixing venue in all tort
suits agai nst the debtor. 788 F.2d at 1009. |In Cooper we asserted
jurisdiction under section 158(d) over an appeal fromthe district
court’s order referring certain |egal questions to the Interstate
Commer ce Conm ssi on. Id. at 108 n. 1. These hol di ngs do not
conflict with Shaffer and LREC, which hold that a district court

7




A mgjority of our sister circuits also follow this approach

See In re Lopez, 116 F.3d 1191, 1192 (7th Cr. 1997) (catal ogui ng

cases and observing that the D.C., First, Second, Fourth, Fifth,
Seventh, Eighth, Tenth, and Eleventh Crcuits so hold) (citations
omtted). The minority viewis that the finality of district court
orders should be determined by an approach that weighs several
factors to determ ne whether the appeal would further the goals of
bankruptcy. See id. at 1193 (noting that the Third, N nth, and
possibly the Sixth Grcuits apply such an approach) (citations
omtted). Under the mnority view, whether the district court
remands to the bankruptcy court wth instructions to conduct
additional fact-findingis arelevant, but not dispositive, factor.

See, e.d., Buncher Co. v. Oficial Comm of Unsecured Creditors of

GenFarm Ltd. P ship 1V, 229 F.3d 245, 250 (3d Cr. 2000) (in

determ ning whether a district court’s decision is “final” under
section 158(d) applying four-factor test that exam nes: (1) the
i npact the case has on the assets of the bankruptcy estate; (2) the

necessity of further fact-finding on remand; (3) the preclusive

order remandi ng to the bankruptcy court to make findings of fact is
not a final order under section 158(d).

To be sure, the Piccinin and Cooper courts did note that we
generally apply a nore “relaxed” definition of finality in the
bankruptcy context. 788 F.2d at 1009; 949 F.2d at 108 n. 1. W do
not disagree with that statenment. To resolve the case before us,
however, it is enough to say that whatever it mght nmean to apply
a “relaxed” definition of finality, it cannot nean that we have
jurisdiction under section 158(d) over a district court order
remandi ng to the bankruptcy court to make additional findings of
fact. See Shaffer, 912 F.2d at 750; LRFC, 72 F.3d at 24.
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ef fect of the decision on the nerits of further litigation, and (4)
the interest of judicial econony).

| gnoring Shaffer and LRFEC on this point, the Trustee’ sinply
asserts that we nust follow Buncher, 229 F.3d at 250.% Buncher’s
approach, however, is irreconcilable with Shaffer’s and LRFEC s
categorical rule, and we, as a panel, lack the authority to

overrule prior circuit precedent. See McMellon v. United States,

2004 W 2303487, *2 (4th Cr. Cct. 14, 2004) (“one panel cannot

overrule a decision issued by a prior panel”). Mor eover, the

" The Bank concedes that we | ack jurisdiction over its appeal .
It neverthel ess asks us to declare that the Trustee may not execute
the district court’s judgnent as to the share-loan transfers. The
Bank does not explain how, if we |lack jurisdiction over the appeal,
we have jurisdiction to make such a declaration. W therefore deny
its request.

8 The Trustee al so argues that we have jurisdiction over the
district court’s judgnent insofar as it applies to the share-1|oan
transactions because the judgnent was final as to those
transactions. This argunent reveal s a fundanental m sunder st andi ng
of the concept of finality. A judgnent is not final sinply because
the district court has resolved sone aspects of the appeal;
instead, the very fact that other aspects remain unresolved is
preci sely what makes this appeal interlocutory.

To the extent that we can construe the Trustee’s argunent to
be an inplied assertion that we have jurisdiction under the
collateral order doctrine, we would still reject the argunent. “To
be reviewable under that doctrine, an order nust conclusively
determine the disputed question, resolve an inportant issue
conpletely separate from the nerits of the action and be
effectively unreviewabl e on appeal froma final judgnment.” LREC
72 F.3d at 24 (quotation marks omtted). Far from being separate
fromthe nerits of the action, the share-loan transactions go to
the very heart of the Trustee's adversarial conplaint. Moreover,
the Trustee has not suggested that, and we can deci pher no reason
why, the district court’s conclusion regarding the share-I|oan
paynents will not be appeal able when the district court enters a
final judgnent.

9



approach pressed by the Trustee is “terribly woolly,” when

“IjJurisdictional rules ought to be sinple and precise.” In re
Lopez, 116 F.3d at 1194 (enphasis in original). In short, the

approach we adopted in Shaffer and LRFC is the “sounder rule” in

t hi s cont ext. | d.

| V.

Under the Shaffer/LRFC rule, we lack jurisdiction over the

Bank’ s appeal because the district court remanded to t he bankruptcy
court to make additional findings of fact. Accordingly, we dismss
t he appeal .

DI SM SSED
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