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SHEDD, Circuit Judge:

The plaintiffs, Lawence F. daser and his fam |y, appeal the
di sm ssal of their clains for federal securities fraud, conspiracy,
and common |aw fraud against Enzo Biochem Inc. (“Enzo”) and
i ndi vidual defendants Barry Winer, Elazar Rabbani, Shahram
Rabbani, Dean Engel hardt, John DelLucca, and Hei non Gross. After
denying the plaintiffs | eave to anend their conplaint, the district
court dismssed the federal securities fraud claim based on the
applicable statute of Ilimtations and dism ssed the renaining
claims for failure to state a claim upon which relief could be
granted. For the reasons that follow, we affirmin part, reverse

in part, and remand for further proceedings.

.
Enzo is a publicly traded biotechnology conpany engaged in

research and developnent of treatnents to conbat the hunman

i mmunodeficiency virus (“H V') and other diseases. During the
period from 1994 to 2000, d aser purchased nore than one mllion
shares of Enzo stock. According to the plaintiffs’ anmended

conpl aint, Enzo, through press rel eases and statenents nmade by its
officers, exaggerated the prelimnary success of a new HV
treatment in 2000 and m sl ed i nvestors concerni ng the prospects for
mar keting that treatnent. As a result, daser continued to

purchase Enzo stock at a tinme when Enzo’'s officers and directors



were selling their stock at inflated prices. After Enzo's stock
price dropped precipitously in the spring of 2000, d aser was | eft
holding nore than one mllion shares, many of which had been
pur chased on nmargin. G aser and his wife were forced into
bankruptcy.?

The plaintiffs specifically conplain about statenents nmade by
Enzo officers during the January 12, 2000, annual sharehol ders’
nmeeting. At that neeting, Enzo manager Dean Engel hardt announced
that Enzo had devel oped a new treatnent to conbat H'V. According
to Engel hardt, this new treatnment was like a “roach notel,” where
“the virus goes in but does not cone out.” J.A 267. Engel hardt
stated that although the Food and Drug Admi nistration (“FDA”) woul d
not allowhimto say that Enzo had cured AIDS, Enzo’s new treat nment
“works” and it kills the virus. J.A 267. The anended conpl ai nt
al | eges that these statenents were fal se because prelimnary trials
had not, in fact, yielded results that would satisfy the FDA s
efficacy requirenents for such a treatnent.

During the sane January 12 neeting, Enzo’ s president, Barry
Wei ner, reported that Enzo planned to open three nore clinics by
the end of the fiscal year to treat HV and AIDS patients. J.A

267. Each clinic would be able to treat 9,500 patients at a charge

!Because we are reviewing a Rule 12(b)(6) dism ssal, we “nust
take all well-pleaded material allegations of the [anended]
conplaint as admtted and viewthemin the |ight nost favorable to
the plaintiff.” De Sole v. United States, 947 F.2d 1169, 1171 (4th
Cr. 1991).




of $30,000 per patient. The anended conplaint alleges that this
representation was fal se because Enzo di d not have perm ssion from
the FDA to open any new clinics, nor had Enzo even sought such
perm ssion. Winer also stated that Enzo had submtted its Phase
| trial data to the FDA and that the conpany was awai ti ng approval
to proceed to Phase Il trials.? J.A 268. |In fact, Enzo did not
even have Phase | data in hand that it could submt to the FDA at
that tine.

Wei ner made further representations concerning the so-called
HGTV-43 vector, a key conponent of a new gene therapy devel oped by
Enzo. In a process called transduction, the HGIV-43 vector would
deliver certain genes to human cells. Wth this new gene, these
cells were engineered to enhance i nmune responses. Winer stated
at the January 12 neeting that Enzo scientists had been able to
reduce the time period required for successful transduction froma
period of up to three nonths to a period of only eighteen hours;
t hat HGTV-43 was able to achieve | evels of stable transduction to
patients’ non-grow ng blood stemcells greater than 30% and that
t he HGIV-43 vector was ready for comrercialization. J.A 268-69.
In a press rel ease regarding Enzo’s gene therapy and the HGTV-43

vector, Enzo also stated that it was exploring expansion of its

Clinical trials for new treatnments are conducted in phases.
Phase | trials involve a smaller nunber of patients and primarily
assess the safety and prelimnary efficacy of the treatnent. Phase
Il trials involve a |arger nunber of patients and are focused on
the ultimate efficacy of the treatnent.
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clinical trials. J.A 269. Winer failed to nmention, however,
that Enzo had nodified its transduction protocol due to the absence
of any positive data frominitial research or that this |ack of
positive data had slowed down the developnment of Enzo's gene
therapy and delayed clinical trials. Despite Winer’' s assurance
that the HGIV-43 vector was ready for commercialization, Enzo had
not marketed that product by the tinme the plaintiffs filed their
conpl ai nt.

Al though share prices for Enzo wusually fluctuated by
approxi mately $1 per share to $3 per share after annual neetings
and trading volunes average only two mllion shares, in the eight
tradi ng days after the January 12 neeting Enzo’ s stock price soared
$90 per share -- from$43 to $133 -- at a trading volunme of nore
than thirteen mllion shares.

Wthin a few nonths after the January 12 neeting, one Enzo
director sold all of his holdings, valued at approximately $2
mllion. Three of Enzo's five directors sold a total of 600, 000
shares at $81 per share, and Engel hardt, who nmade several of the
statenments at issue in this case, sold 5,000 shares at $70 per
share. Enzo’s stock price began to decline i mediately, and within
two weeks it was down to $35 per share.

In response to this devaluing of the stock, Enzo nanagers
issued a press release assuring investors that “[t]he recent

activity of the stock nerely mirrors the general weakness that has



affected the entire biotech industry and in no way reflects Enzo’s
intrinsic value.” J.A 274. This press release further stated
that a clinical study at the University of California was noving
toward its final stages; HGIV-43 had successfully delivered certain
genes to blood stem cells outside the human body; follow ng
transduction and i nfusioninto patients, the genetically engi neered
cells continue to survive and behave in a manner consistent with
the goal s of the treatnent; an abstract concerning the therapy had
been accepted for presentation to the Anmerican Society of Gene
Therapy in June 2000; Enzo knew of no other therapy that had
achieved the results that Enzo’ s gene therapy achieved; and pl ans
for Phase Il clinical studies were proceeding. J.A 274-75. This
press release msrepresented key facts concerning Enzo's gene
t her apy. Enzo’s trials had not yielded particularly positive
results, and in sonme cases produced negative results; Enzo failed
to mention that the data it collected was based on only five
patients; and Enzo had not applied for Phase Il approval, nor did
it have a schedule in place for Phase Il testing.

Once its stock price dropped to $35, Enzo i ssued anot her press
rel ease. According to this release, all remained well with Enzo,
the ongoing clinical trials were on schedule, and Enzo had no
expl anation for the collapse in the stock price. J.A 277. These
statenents were false in that Enzo had no schedul e in place for the

ongoing clinical trials, and Enzo did have at least a partial



explanation for the drop in stock price, i.e., the transfer of
600, 000 shares by top-Ilevel managers.

In October 2000, Enzo issued a press release reporting that
“new data on the first individual treated in the Phase | clinical
trial of HGIV-43, the conpany’s H V-1 gene nedicine product, show
that after nine and one-half nonths Enzo engineered cells have
successfully engrafted the patient’s bone marrow and were spawni ng
new . . . cells designed to fight the virus.” J. A 285-86.
Contrary to this statenent, Enzo disclosed data in March 2001
showi ng that engraftment had actually fail ed.

The deval uation of Enzo stock resulted in significant |osses
for 4 aser. By April 2000, G aser held nore than one mllion
shares of Enzo stock, and he was forced to |iqui date these hol di ngs
in order to cover debts for shares purchased on margin. @ aser and
his wife ultimately filed for bankruptcy protection.

During the course of his bankruptcy proceeding, d aser cane to
bel i eve that Enzo was involved in a “nmassive securities fraud” and
sought discovery fromEnzo concerning that fraud. J.A 740A. The
bankruptcy court granted daser’s notion for discovery. |In March
2002 -- nore than a year after filing his notion for discovery in
t he bankruptcy court -- daser filed a conplaint alleging federal
securities fraud and common |aw fraud against Enzo. d aser
voluntarily dismssed this initial conplaint. I n August 2003,

G aser and his famly initiated this lawsuit by filing a new



conplaint alleging violations of federal securities laws, civil
conspiracy, and conmon | aw fraud.

The district court dismssed the federal securities fraud
claim on the ground that the applicable one-year statute of
[imtations had run before the conplaint was filed. The district
court then dism ssed the plaintiffs’ conspiracy claimas a matter
of law, ruling that federal securities |laws do not contenplate
liability for conspiracy just as they do not for aiding and
abetting. Finally, the district court dism ssed the plaintiffs’
comon | aw fraud claimon the grounds that the plaintiffs failed to
all ege (1) that the specified m srepresentations concerned materi al
facts or (2) t hat they actually relied on any such
m srepresentations. Although the plaintiffs sought |eave to anmend
their conplaint further, the district court ruled that any
repl eadi ng woul d be futile and deni ed the request. The plaintiffs

now appeal each of these adverse rulings.

.

The district court dismssed the plaintiffs’ f eder al
securities fraud claim against Enzo based on the statute of
l[imtations. The plaintiffs argue that their claimis tinmely under
the one-year statute of limtations provided in the Securities

Exchange Act. Even if their claim is not tinely under the



Securities Exchange Act, the plaintiffs contend that it is tinely
under the Sarbanes-Oxl ey Act.
A
The statute of limtations for a securities fraud cl ai munder
the Securities Exchange Act is one year, and it begins to run when
the plaintiff is put on inquiry notice of the facts constituting

the alleged violation. 15 U S.C. 8 78i(e); Lanpf, Pleva, Lipkind,

Prupis & Petigrow v. Glbertson, 501 U S. 350, 363 (1991). A

plaintiff's awareness of the possibility of fraud, not conplete

exposure of the fraud, triggers inquiry notice. Br unbaugh v.
Princeton Partners, 985 F.2d 157, 162 (4th Cr. 1993). “Merely
bringing suit after the schene has been laid bare . . . will not

satisfy the requirenents of due diligence when there have been
prior warnings that sonething was amss.” Id. Were the
underlying facts are undisputed, the question whether the
plaintiffs were on inquiry notice nmay be decided as a matter of
law. 1d. W review de novo the district court’s ruling that the
plaintiffs filed this lawsuit nore than one year after bei ng put on

inquiry notice of possible fraud. Franks v. Ross, 313 F. 3d 184,

192 (4th Gir. 2002).

A aser was on inquiry notice as early as February 7, 2001
when he sought di scovery fromEnzo in the bankruptcy court. d aser
explained to the bankruptcy court that he was seeking discovery

because he had already “gathered evidence to suggest a nassive
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securities fraud and the mani pul ati on of Enzo stock both inside and
outside the conpany, the exact scope of which is presently
unknown.” J. A 740A. Indeed, the anmended conplaint filed in this
case states that the plaintiffs “sought to substantiate their
suspi cions concerning their belief that securities fraud had been
comm tted by using Bankruptcy Rul e 2004,” which governs di scovery.
J.A. 291. Thus, by the tinme daser filed his notion for discovery
on February 7, he was aware of “evidence of the possibility of
fraud,” and the limtations period began to run. Brunbaugh, 985
F.2d at 162. The plaintiffs did not file this lawsuit, however,
until August 2002, nore than one year after the date on which they
were put on inquiry notice of possible securities fraud.?
B.

The plaintiffs seek to take advantage of the two-year
limtations period provided by 8 804(a) of the Sarbanes- Oxl ey Act,
whi ch took effect on July 30, 2003. Sarbanes-Oxl ey Act of 2002,
Pub. L. No. 107-204, 116 Stat. 745, 804 (2002) (“Sarbanes-xley”).
The plaintiffs filed their original conplaint prior to the

enact nent of Sarbanes-Oxl ey but voluntarily di sm ssed that action.

3The plaintiffs argue that their failure to file within one
year of inquiry notice should be excused because Enzo “stonewal | ed
and obstructed their discovery” during the period fromMay 2001 to
February 2003. This argunent is nmeritless. As we have expl ai ned,
the plaintiffs had sufficient know edge on February 7, 2001, to be
on inquiry notice. Even if Enzo's subsequent conduct in discovery
del ayed the plaintiffs’ full understanding of the alleged fraud, it
did not prevent the plaintiffs fromfiling a conplaint within one
year of inquiry notice.
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They filed the present conplaint after the enactnent of Sarbanes-
Oxley in an attenpt to take advantage of the extended limtations
peri od.

The plaintiffs’ refiling after Sarbanes-Oxl ey took effect did
not revive any claimthat was otherw se barred by the statute of
l[imtations. As the Suprene Court has noted, “extending a statute
of limtations after the pre-existing period of limtations has
expired” essentially creates a new cause of action by reviving an

ot herwi se “nori bund cause of action.” Hughes Aircraft Co. V.

United States ex rel. Schunmer, 520 U.S. 939, 950 (1997); accord In

re Enterprise Mortgage, F.3d _, 2004 W 2785776, at *4

Chenault v. United States Postal Serv., 37 F.3d 535, 539 (9th G r

1994) . Section 804(c) of Sarbanes-Oxley, however expressly
indicates an intention not to create any new causes of action

Al though 8 804(b) states that the new two-year statute of
limtations “shall apply to all proceedings . . . that are
comenced on or after the date of enactnent of [ Sarbanes-Oxley],”
this |anguage does not clearly express an intention to revive

otherwi se stale clains. See In re Enterprise Mrtgage Acceptance

Co., LLC Sec. Litig., F.3d ___, 2004 W. 2785776, at *3-*4 (2d

Cr. Dec. 6, 2004). W agree with the district court that
Sar banes- Oxl ey does not revive the plaintiffs’ otherw se untinely

securities fraud claim

12



L1l
The plaintiffs next argue that the district court erred in
dismssing their conspiracy claim against the i ndividual

defendants. The Suprenme Court held in Central Bank, N.A v. First

Interstate Bank, N. A, 511 U S. 164 (1994), that there is no civil

liability for aiding and abetting a violation of 8 10(b). 1d. at
177. “[T]he statute prohibits only the making of a material
m sstatenment (or omi ssion) or the comm ssion of a mani pul ative act.
The proscription does not include giving aid to a person who
commts a mani pul ative or deceptive act.” [d. (internal citations

omtted). Following Central Bank, we have stated that *“a

m srepresentation nust be directly attributable to [the defendant]

and not to some other person.” Griety v. Grant Thornton, LLP, 368

F.3d 356, 369 (4th G r. 2004).

The rationale of Central Bank with respect to aiding and

abetting applies equally to civil conspiracy. See 511 U. S. at 200
n.12 (Stevens, J., dissenting) (stating that “[t]he Court’s
rationale would sweep away the decisions recognizing that a

def endant may be found liable in a private action for conspiring to

violate 8 10(b) and Rule 10b-5"). The statute itself makes no
mention of liability for conspiracy, and recogni zing such liability
woul d allow plaintiffs to “circunvent the reliance requirenent,” a
key limtation on securities fraud clains. 1d. at 180. Thus, we

conclude that there can be no civil liability for conspiracy to

13



comm<t securities fraud. Accord Dinsnore v. Sguadron, Ellenoff,

Pl esent, Sheinfeld & Sorkin, 135 F.3d 837, 841 (2d Gr. 1998); In

re denFed, Inc., Sec. Litig., 60 F.3d 591, 592 (9th Cr. 1995).

Qur conclusion is not altered by the post-Central Bank

enactnent of 15 U S.C. 8§ 78t(e), which authorizes crimnal
prosecution of persons who aid and abet securities | aw viol ations.

Nothing in this provision creates a private right of action for

ai ding and abetting. See Zienba v. Cascade Int’l, Inc., 256 F.3d

1194, 1205 n.6 (11th Gr. 2001); Wight v. Ernst & Young LLP, 152

F.3d 169, 176 (2d GCir. 1998). In sum the district court properly

followed the reasoning of Central Bank and dismssed the

plaintiffs’ conspiracy clains as a matter of |aw

| V.

The plaintiffs next challenge the dismssal of their conmon
law fraud claim Under Virginia law, a plaintiff seeking to
recover for fraud nust allege: (1) a false representation, (2) of
a material fact, (3) made intentionally and knowingly, (4) wth
intent to mslead, (5) reliance by the party msled, and (6)

resulting damage to the party msled. Bank of Mntreal v. Signet

Bank, 193 F.3d 818, 826 (4th Gr. 1999) (applying Virginia |aw);

Ri chnond Metro. Auth. v. MDevitt St. Bovis, Inc., 507 S. E. 2d 344,

346 (Va. 1998).
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At issue in this appeal are twelve all eged m srepresentations
concerning Enzo's devel opnent of a new HV treatnent and gene
t her apy. The first category of msrepresentations includes

statenents made by Engelhardt at the January 12 sharehol ders

meet i ng:
. “I't works, they both work,” referring to Enzo's
gene therapy treatnents for H'V and Hepatitis B
. The “virus goes in but does not conme out,” and Enzo

has killed the virus.
The second category of m srepresentations include Enzo president
Weiner’'s statenents at the January 12 neeting:

. Enzo woul d be opening three nore clinics to treat
H V/ AIDS patients by the end of fiscal year 2000.

. Enzo had submtted Phase | data to the FDA and was
awai ti ng Phase || approval .
. Enzo scientists had reduced the tine required for

HGTV-43 transduction from up to three nonths to
ei ght een hours.

. The HGTV-43 vector achieves levels of stable
transduction greater than 30%

. The HGTV-43 vector was ready for commercial i zati on.
The final category of statenments consists of statenents made by
Enzo i n various press rel eases i ssued after the January 12 neeti ng:

. Enzo was expl oring expansion of the trials for its
gene t herapy.

. The University of California clinical study was
nmoving to its final stages, an abstract was to be
presented to the Anerican Society of Gene Therapy
in June 2000, Enzo knew of no other system that
achieved the results that its gene therapy had

15



achieved, and plans for Phase Il trials were
pr oceedi ng.

. The HGTV-43 vector successfully delivered certain
genes to blood stem cells and engineered cells
continued to survive after transduction.
. Al'l remained well and on schedul e.
. Data fromthe first person treated in the Phase |
trial of HGIV-43 showed successful engraftnent of
engi neered cells into the patient’s bone marrow.
Accepting the material allegations of the amended conpl ai nt as
admtted and viewing them in the light nost favorable to the
plaintiffs, DeSole, 947 F.2d at 1171, these representati ons were
fal se. Nevertheless, the district court dismssed the plaintiffs’
fraud claim on the grounds that (1) none  of t hese
m srepresentations concerned a material fact, and (2) the
plaintiffs had failed to allege that they reasonably relied on
t hese mi srepresentations. W disagree.
A
Under Virginialaw, recovery for fraud requires proof that the

fact msrepresented be nmaterial and substantially affect the

interests of the plaintiff. J.E. Robert Co. v. J. Robert Co., Inc.

of Va., 343 S.E 2d 350, 345 (Va. 1986) (citing Packard Norf ol k,

Inc. v. Mller, 95 S. E 2d 207, 211 (Va. 1956)). A fact is material

if it “influences a person to enter into a contract,” or if it
“deceives him and induces him to act,” or if “without it the
transacti on would not have occurred.” Packard Norfolk, 95 S E. 2d

at 211-12. Unfulfilled prom ses or statenents as to future events
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typically do not constitute material facts that wll support a
fraud claim and “[s]tatenents which are vague and indefinite in
their nature and ternms, or are nerely |oose, conjectural or

exaggerated, go for nothing.” Tate v. Col ony House Builders, Inc.,

508 S.E.2d 597, 599 (Vva. 1999). Simlarly, *“comrendatory
statenents, trade tal k, or puffing, do not constitute fraud because
statenents of this nature are generally regarded as nere

expressions of opinion.” Lanbert v. Downtown Garage, Inc., 553

S.E.2d 714, 717 (Va. 2001).

There can be no doubt that the efficacy of Enzo's new HV
treatment -- including both the direct treatnent and the gene
therapy -- is a material fact for Enzo investors. The fact that
Enzo’ s treatnent works or does not work would be inportant to any
i nvestor’s deci si onmaki ng. Li kewi se, the progress of clinica
trials for Enzo’s new treatnent would be an inportant fact to
consi der in deciding whether to buy or sell Enzo shares. Thus, all
statenments concerning the efficacy of Enzo' s treatnent or the
actual progress of «clinical trials satisfy the materiality

requi renent. See Packard Norfolk, 95 S. E 2d at 211-12.

By contrast, Winer’'s statenents that (1) Enzo would open
three newclinics within the fiscal year and (2) the HGIV-43 vector
was ready for commercialization are not actionable because they
anount to unfulfilled prom ses or statenents as to future events.

See Tate, 508 S.E. 2d at 599. The statenent in a press rel ease that
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“all remained well” at Enzo i s vague and i ndefinite, a commendatory
statenent, or puffery that cannot give rise to an actionable fraud

claim See Lanbert, 553 S.E. 2d at 717; Tate, 508 S.E. 2d at 599.*

B.
“I'n order to prove reliance, a plaintiff nust denonstrate that
its reliance upon the [defendant’s] representati on was reasonabl e

and justified.” Htachi Credit Am Corp. v. Signet Bank, 166 F.3d

614, 629 (4th Cr. 1999) (applying Virginia law) (internal

guotations omtted); see also Bank of Mntreal, 193 F.3d at 827

(stating that “[i]n all cases of fraud [under Virginia |aw the
plaintiff nmust prove that it acted to its detrinment in actual and
justifiable reliance on the defendant’s m srepresentation (or on

the assunption that the conceal ed fact does not exist)”). Wth

“As an additional ground for dismssal, we conclude that the
plaintiffs’ allegations with respect to Winer’s statenents that
(1) Enzo would open three new clinics to treat H V/ AIDS patients
within the fiscal year and (2) the HGIV-43 vector was ready for
comercialization, as well as the statenent in a press rel ease that
Enzo was exploring expansion of its clinical trials, are
all egations of “fraud by hindsight.” See Hillson Partners Ltd.
P ship v. Adage, Inc., 42 F.3d 204, 209 (4th Cr. 1994) (“Were
f raudul ent prolectlons are alleged, the plaintiff nust
identify in the conplaint with specificity sonme reason why the
di screpancy between a conpany’'s optimstic projections and its
subsequent |y di sappointing results is attributable to fraud. . .
Mere allegations of ‘fraud by hindsight’ wll not satisfy the
requi renents of Rule 9(b).”). The plaintiffs alleged sinply that
(1) Enzo did not, in fact, open three newclinics, (2) the HGIV-43
vector was not, in fact, commercialized, and (3) the clinica
trials were not, in fact, expanded. The plaintiffs did not allege
t hat these statements were known to be fal se when nade.
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respect to representations concerning concrete facts, we have not ed
that “[t] he touchstone of reasonabl eness i s prudent investigation,”
and a plaintiff <cannot <claim to reasonably rely upon a
m srepresentati on when he “makes a partial inquiry, with ful

opportunity of conplete investigation, and elects to act upon the

know edge obtained fromthe partial inquiry.” Htachi Credit, 166

F.3d at 629 (citing Harris v. Dunham 127 S. E 2d 65, 71-72 (Va.

1962)).

The plaintiffs alleged that they retained and continued to
purchase Enzo stock in reliance on the good news comng from
Engel hardt, Weiner, and the various press rel eases touting the new
H Vtreatnment’s prelimnary success. J.A 262, 270, 271, 277, 287,
293, 294. The district court ruled, however, that the plaintiffs
could not have reasonably relied upon these nisrepresentations
because Enzo’'s Form 10-K contai ned a “di scl ainmer” that shoul d have
put the plaintiffs on notice that Phase |I trials did not actually
test the efficacy of Enzo' s treatnent.?®

We di sagree. The Form 10-K states that “Phase | trials,

concerned primarily with the safety and prelimnary effectiveness

of the drugs, involve fewer than 100 subjects. Phase Il trials

normal Iy i nvolve a few hundred patients and are designed primarily

°The district court discussed the Form10-Kin its anal ysis of
materiality under the federal securities |aws. Under Virginia law,
the district court’s concern about the Form 10-K is nore
appropriately addressed as a matter of reliance rather than
materiality.
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to denonstrate effectiveness in treating or diagnosing the di sease.

.7 J.A 696 (enphasis added). This “disclainmer” actually
suggests that the Phase | trials of Enzo’s HV treatnent did test
the efficacy of that treatnment, if only to a prelimnary degree,
and the district court’s assertion that thesetrials “nerely tested
whet her the drug was safe in order to proceed to Phase I1,” J. A
48, is sinply unsupported. Thus, we cannot say, for purposes of a
notion to dismss, that the plaintiffs’ alleged reliance upon the
vari ous msrepresentations was unreasonable or unjustified as a

matter of | aw.

V.
Finally, the plaintiffs argue that they should have been
granted |eave to anend their conplaint. W review the district
court’s decision to deny the plaintiffs’ notion to amend for abuse

of discretion. Foman v. Davis, 371 U S. 178, 182 (1962); GE Inv.

Private Placenent Partners |1 v. Parker, 247 F.3d 543, 548 (4th

Cr. 2001). A though |eave to anmend should “be freely given when
justice sorequires,” Fed. R Cv. P. 15(a), the district court may
deny |l eave to anend for reasons “such as undue del ay, bad faith or
dilatory notive on the part of the novant, repeated failure to cure
deficiencies by amendnents previously allowed, undue prejudice to
the opposing party by virtue of the allowance of the anendnent,

futility of amendnent, etc. Foman, 371 U. S. at 182. Because we
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conclude that the federal securities fraud and conspiracy clains
were barred as a matter of law, we agree with the district court
that any anmendnent as to these clains would be futile. To the
extent that the plaintiffs argue that they should have been
permtted to anmend their conplaint to include a claim for
conspiracy to conmmt conmmon |law fraud, we conclude that the
district court did not abuse its discretion in ruling that the
plaintiffs’ “many opportunities . . . to present their clainf
warranted denial of the notion to anend. See Fonman, 371 U. S. at
182 (recognizing that |eave to amend nay be denied because of
“repeated failure to cure deficiencies by anmendnents previously
allowed”). As the plaintiffs have adequately alleged a claimfor
comon | aw fraud, amendnent of perceived deficiencies in that claim
IS unnecessary. O course, we do not foreclose any future

anendnents that nay be appropriate under Fed. R Cv. P. 15(a).

VI .
The district court properly dismssed the plaintiffs’ federal
securities fraud and conspiracy clains as a matter of |aw. Because
the plaintiffs sufficiently all eged comon | aw fraud under Virginia

| aw, however, we reverse the district court’s dism ssal of that
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claimand remand the case for further proceedi ngs consistent with

this opinion.®
AFFI RVED I N PART, REVERSED | N PART, AND RENMANDED

only ei ght of t he twel ve identified
m srepresentations renmain for consideration on renand. The
stat enents concerni ng the opening of newclinics, the readi ness of
HGTV-43 for commercialization, and Enzo’'s exploring expansion of
clinical trials, as well as the statenent that all remained well at
Enzo despite the drop in stock price, were properly dismssed as
bases for the plaintiffs’ common |aw fraud claim
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WLKINSON, Circuit Judge, concurring in part and dissenting in
part:

| concur in nmuch of the majority opinion. The federal clains
were properly disnmi ssed as tinme-barred, and the conspiracy clains
were properly dismssed as well. But as to the Virginia common | aw
fraud clains, | do not believe that two of the eight renaining
statenments are actionable because they are too general
Specifically, representations that “it works, they both work,” and
that the “virus goes in but does not cone out,” seemfar too brief
and too general to state a claimin fraud.

Al of this is a matter of Virginia |aw. Nowhere has the
Virginia Suprene Court conme close to saying that statenments of this
general a nature present a viable basis for a fraud claim Quite
t he opposite: the court has expressly rejected clains predi cated on
expressions of opinion, unfulfilled prom ses, statenents as to
future events, puffing, “dealer talk,” or “booster statenents.”
The Virginia Supreme Court has repeated that:

[i]t is well settled that a m srepresentation . . . nust

be of an existing fact, and not the nmere expression of an

opinion. The mnere expression of an opinion, however

strong and positive the |anguage nmay be, is no fraud.

Such statenents are not fraudulent in |aw, because

they do not ordinarily deceive or mslead. Statenents

whi ch are vague and indefinite in their nature and terns,

or are nerely |oose, conjectural or exaggerated, go for

not hi ng, though they may not be true, for a man is not

justified in placing reliance upon them

Mortarino v. Consultant Eng’'qg Servs., Inc., 467 S.E. 2d 778, 781

(Va. 1996) (quoting Saxby v. So. Land Co., 63 S.E. 423, 424 (Va.
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1909)). Wiile the majority acknow edges that unfulfilled prom ses
or future statenents cannot be actionable, the Virginia Suprene
Court has added that neither “can f‘booster’ statenents of
ent husi asti c agents be depended upon. They are to be expected.”

King v. Commercial Fin. Co., 175 S.E. 733, 736 (Va. 1934) (internal

citation omtted).

There is a reason for this reluctance to allow puffing,
generalities, opinions, or nerchant talk to formthe basis for a
foray into court. W livein afree enterprise systemin which it
is alnost inescapable that people will puff their wares. One
cannot, and the | aw does not, expect conpanies to disown their own
products. Any reasonable investor, therefore, treats such
statenents with a healthy degree of skepticism The | aw has never

protected those who do not. See Bank of Montreal v. Signet Bank,

193 F. 3d 818, 827 (4th G r. 1999) (collecting Virginia cases).
This is one reason that the statenents at issue are not
actionable, and this reason is further connected with the reliance
el enent of comon law fraud. “[Q ne who seeks to hold another in
fraud nust clearly show that he has relied upon the acts and

statenents of the other.” Harris v. Dunham 127 S.E.2d 65, 70 (Va.

1962). Virginia law has |ong placed investors at their peril when
they incautiously rely on puffing or “booster” statenents. In

Akers v. Radford State Bank, 149 S E. 528 (Va. 1929), the

corporation’s representative had stated that “not a cent of the
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[ stock’ s] subscribers’ noney would be spent” on a railroad until a
contractor gave bond and let the railroad. 1d. at 531. Appellants
all eged that this induced themto subscribe to the stock, but the
Virginia Supreme Court rejected the claim because appellants did
not “have any right to rely upon these statenents . . . [which
were] made at a public booster neeting” held to secure stock
subscriptions. |1d.

Gaser’s claim simlarly lacks nerit. He has shown great
famliarity with Enzo’ s business yet relied recklessly on booster
statenents and puffing. The record discloses an astonishing
hi story of day-trading by buying on margin. As the district court
was careful to note, “Plaintiffs’ brokerage statenments evince a
pattern of specul ative day-trading, an inherently risky
undert aki ng, by sophisticated i nvestors, not ‘hapless plaintiffs,
who systematically acquired over one mllion shares over a six-year

period.” daser v. Enzo Biochem Inc., 303 F. Supp. 2d 724, 750

(E.D. Va. 2003).

Sonmeone who evinces a trading sophistication |like daser’s
shoul d not receive the special solicitude of the | aw when he fails
to observe the nost basic nornms of commercial activity. In Harris,
for instance, after noting that reliance is an essenti al el enent of
fraud, the Virginia Suprene Court pointedly observed that one party
“was an experienced businessman” wth “business acunen, [a]

famliarity with accounting procedures, and [a] know edge of
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financial affairs.” Harris, 127 S.E. 2d at 70. Sophi sti cat ed
investors -- such as those who have “conducted [their] own
i ndependent investigation into the subject matter of [their]
purchase,” id. -- rely at their peril, because their reliance on
statenents |ike those at issue here are not justifiable. See also

Horner v. Ahern, 153 S. E. 2d 216, 219 (Va. 1967) (soneone who has

the ability to protect hinself with “ordi nary care and prudence” is
left by the law “where he has been placed by his own inprudent
confi dence”).

The majority’s unwillingness to recognize this legal tradition
inVirginialawwuld have unfortunate inplications if it were ever
adopted by Virginia courts. It is no accident that Virginia | aw
has devel oped as it has. |Insubstantial suits for securities fraud
sinply drain energy froman econony that, in essence, is neant to
remain entrepreneurial. No one doubts that overselling products
like a cure for AIDS would be unfair not only to investors. It
would represent a cruel hoax played against a particularly
vul nerabl e segnment of our society. On the other hand, hol di ng that
statenents | i ke the two specifically addressed above are acti onabl e
is to pile nultiple legal difficulties on top of the already
difficult nedical challenges involved in vacci ne production. Such
rulings nake it nore difficult for vaccines of any sort -- flu,
smal | pox, AIDS -- to reach nmrket because nany vaccine

manuf acturers now face additional |egal disincentives to devel op
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t hem Over the past thirty years, the nunber of vaccine
manuf acturers in Anerica has declined fromtwenty-five to a grand

total of five manufacturers today. Denise Grady, Before Shortage

of Flu Vaccine, Many Warnings, N.Y. Tines, COct. 17, 2004, at Al.

It is not novel to attribute the di sappearance of manufacturers in

part to legal clains. See, e.q., id. (“Sonme conpani es dropped out

because of | awsuits,” while others found it too burdensone “to neet
regul atory standards.”) There may well be nultiple causes for the
dwi ndl i ng nunbers of vaccine manufacturers in our country, but it
seens fair to observe that ungrounded suits in fraud will not
assist in reversing the decline.

If the law actually required this consequence, so be it. But
at least the Virginia |law of fraud does not. | agree that six of
the twelve statenments are nore than puffing, although d aser nust
still be able to denpnstrate on renmand a reasonabl e reliance upon
them Even if those six could survive a Rule 12(b)(6) notion, the
ot her two never could and were properly dism ssed by the district
court. It isthis failure to strike an appropriate bal ance bet ween
warranted liability and t he unwarranted encouragenent of frivol ous
securities fraud actions that |eads ne to dissent in part fromthe

maj ority opinion.
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