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MARY DCE, a human enbryo “born” in the United
States (and subsequently frozen in which state
of cryopreservation her |ife is presently
suspended), individually and on behalf of all
ot her frozen human enbryos simlarly situated,

Plaintiff - Appellant,
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DEPARTVENT OF HEALTH AND HUMAN SERVI CES, in
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and Human Servi ces; DEPARTMENT OF HEALTH AND
HUMAN  SERVI CES, SOCI AL SECURI TY; HAROLD
VARMUS, Doctor, in his official capacity as
Director of the National Institutes of Health,
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Appeal fromthe United States District Court for the District of
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Affirmed by unpublished per curiam opi nion.
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Appel | ees. ON BRI EF: Peter D. Keisler, Assistant Attorney General,
Thomas M DiBiagio, United States Attorney, Mark B. Stern,

Appel late Staff, Civil Division, UN TED STATES DEPARTMENT OF
JUSTI CE, Washington, D.C., for Appellees.
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See Local Rule 36(c).



PER CURI AM

Mary Doe is the nane given to an enbryo produced by nmeans of
in vitro fertilization and now cryogenically preserved in liquid
ni trogen. In August 1999, the National Association for the
Advancenent of Preborn Children (“NAAPC’) filed suit on Mary Doe’ s
behal f, seeking a declaration that Mary Doe is entitled to due
process of I|law and the equal protection of Ilaws under the
Fourteenth Amendnent and a permanent injunction against “any and
all plans to undertake human enbryo (stemcell) experinentation.”
This lawsuit came in response to what NAAPC percei ved as President
Cinton’s policy favoring enbryonic stemcell research. |n August
2001, President Bush announced a new policy |imting federal
funding for enbryonic stemcell research to projects involving
al ready-existing stemcell lines. Because Mary Doe would not be
threatened by this policy, the Governnent noved the district court
to dismss this case as noot. The district court granted the

nmotion, and we affirm

l.
I n Novenber 1998, then-President Cinton directed the National
Bi oet hics Advisory Conmmission (“NBAC') to review federal policy
concerni ng human stemcell research. The final report of the NBAC,
i ssued in Septenber 1999, recommended that federal statutes and

regul ati ons be amended to permt funding for the use and derivation



of enbryonic stem cells from cadaveric fetal tissue and enbryos
remai ning after infertility treatnents. Later that year, the
National Institutes of Health (“NIH) published draft guidelines
regardi ng stemcell research funding. 64 Fed. Reg. 67,576 (Dec. 2,
1999). Under these guidelines, any future research funded by N H
woul d involve stemcells derived fromfetal tissue or fromcertain
early enbryos that are the products of invitro fertilization. I|d.
at 67,577. NlH issued its final guidelines in August 2000. 65
Fed. Reg. 51,976 (Aug. 25, 2000).

Mary Doe and t he NAAPC (col l ectively, “Plaintiffs”) conmenced
this awsuit to challenge President Cinton’s policy. Plaintiffs’
conplaint alleged that the Government could not inplenment that
policy wthout violating Mary Doe’'s constitutional rights,
especially her rights under the Fourteenth Amendnent. Plaintiffs
requested that the district court “declare the equal humanity and
per sonhood of Mary Doe and grant her equal protection and due
process  of the laws,” find President Cinton"s policy
unconstitutional, and enjoin the Government to “cease and desi st
any and all plans to wundertake human enbryo (stem cell)
experinmentation.”

I n August 2001 -- while this |awsuit was pending -- President
Bush announced a new policy concerning federal funding for stem
cell research. Under President Bush's policy, federal funding

woul d renmain avail able for research involving existing stemcel



lines, with the followi ng conditions: (1) the stemcells nust have
been derived from an enbryo that was created for reproductive
pur poses, (2) the enbryo was no | onger needed for those purposes,
(3) informed consent nust have been obtained for donation of the
enbryo, and (4) no financial inducenents were provided for donation
of the enbryo. Federal funding would not be available for stem
cell research involving enbryos that had not yet been destroyed.
In response to this new policy, NIH announced i n Novenber 2001 t hat
it was withdrawing its earlier-issued guidelines. See 66 Fed. Reg.
57,107 (Nov. 14, 2001).

Arguing that the current policy poses no threat to Mary Doe,
the Governnent noved the district court to dismss Plaintiffs’
challenge to the forner policy as noot. The district court

di sm ssed the case, and this appeal followed.

.
The district court’s ruling on nootness presents a question of

law that we review de novo. See Troiano V. Supervisor of

El ections, 382 F.3d 1276, 1282 (11th Cr. 2004); «cf. Piney Run

Pres. Ass’'n v. County Commirs, 268 F.3d 255, 262 (4th Gr. 2001)

(appl yi ng the sane standard of review to a ruling on standing).
“Under Article Ill of the Constitution, federal courts may
adj udi cate only actual, ongoi ng cases or controversies. To invoke

the jurisdiction of a federal court, a litigant nmust have suffered,



or be threatened with, an actual injury traceable to the defendant
and likely to be redressed by a favorable judicial decision.’

Lewws v. Continental Bank Corp., 494 U S. 472, 477 (1990). This

requi renent ensures that federal courts will resolve only “real and
substantial controversies admtting of specific relief through a
decree of a conclusive character” and will not issue opinions
“advising what the law would be upon a hypothetical state of
facts.” 1d. (internal quotations omtted) Since the Governnent
has changed its policy concerning enbryonic stemcell research

Mary Doe is not now threatened with any injury traceable to the
defendants. Thus, any ruling on the nerits of Mary Doe’s clains
woul d be nothing other than an “advisory opinion[] on abstract

propositions of law.” Hall v. Beals, 396 U S. 45, 48 (1969) (per

curian)

A
Plaintiffs argue that the nere voluntary cessation of illegal
conduct does not noot their ongoing challenge to that conduct.
Al t hough “vol untary cessation of allegedly illegal conduct does not
deprive the tribunal of power to hear and determ ne the case, i.e.,

does not nmake the case noot,” United States v. WT. G ant Co., 345

US 629, 632 (1953), a case mmy nevertheless be noot *“if
subsequent events made it absolutely clear that the allegedly

wrongful behavior could not reasonably be expected to recur,”



Friends of the Earth, Inc. v. Laidlaw Envt’'l Servs. (TOCQ, Inc.

528 U. S. 167, 189 (2000). The party asserting nootness bears the
burden to show that the chall enged conduct cannot reasonably be
expected to recur. 1d.

Alegislature may voluntarily cease allegedly illegal conduct
by anending or repealing the challenged law or by allowing it to
expire. In general, the anendnent, repeal, or expiration of a
statute noots any challenge to that statute. See Lews, 494 U S

at 474; Valero Terrestrial Corp. v. Paige, 211 F. 3d 112, 116 (4th

Cir. 2000). The Suprene Court has held such statutory chall enges
not nmoot only where it appeared likely that the |egislature would
enact a simlar policy if the lawsuit were dism ssed. See

Nort heastern Fl a. Chapter of the Associ ated Gen. Contractors of Am

v. Gty of Jacksonville, Fla., 508 U S. 656, 662 (1993); Gty of

Mesquite v. Aladdin’s Castle, Inc., 455 U S. 283, 289 & n.11

(1982).

We have noted that the Cty of Mesquite line of cases is

“generally limted to the circunstance, and |i ke circunstances, in
which a defendant openly announces its intention to reenact
preci sely the same provision held unconstitutional below.” Valero

Terrestrial, 211 F.3d at 116. Simlarly, we stated in Anerican

Legion Post 7 v. City of Durham 239 F.3d 601 (4th G r. 2001), that

“I[t]he practical I|ikelihood of reenactnment of the challenged |aw

appears to be the key to the Suprene Court’s nootness



jurisprudence” in this context. Id. at 606. We concluded in

Anerican Legion that a city’' s anending a zoni ng ordi nance all eged

to violate the First Arendnent nooted the plaintiff’s challenge to
t he ordi nance, because there was “little likelihood” that the city
woul d revive the original ordinance. 1d.

Plaintiffs contend that these authorities are inapposite
because they involved statutes or ordinances rather than
adm ni strative policies or regulations. According to Plaintiffs,
the ease with which adm nistrative actions can be changed nmakes it
likely that the conduct they challenge will recur. W have noted,
however, that “[w]ithdrawal or alteration of admnistrative

policies can npbot an attack on those policies,” Bahnmller v.

Derw snki, 923 F.2d 1085, 1089 (4th Cr. 1991), suggesting that
ordi nary nootness principles apply to admnistrative as well as

| egi sl ative action. In Commonwealth of Virginia v. Califano, 631

F.2d 324 (4th G r. 1980), for exanple, we applied ordi nary noot ness
principles to a state’s chall enge to a decision by a federal agency
concerning the state’s welfare program Al t hough the federal
agency agreed to give the state the relief it sought -- a forml
hearing on the state’s anendnment of its welfare program -- the
agency refused to concede that the state was entitled to that
relief as a matter of right and insisted that it would continue to
act as it had in the past. 1d. at 326. Under these circunstances,

we concluded that the agency had failed to carry its burden of



denonstrating that there was “no reasonabl e expectation that the
wrong [woul d] be repeated,” and we held that the state’ s chall enge
was not noot. Id. at 326-27. It is of no consequence that the
chal l enged conduct in this case is admnistrative rather than
| egi sl ative in character.

In this case, the Covernnent has carried its burden of
denonstrating that it wll not revive President Cinton's policy
concerning enbryonic stemcell research. NHofficially wthdrew
its guidelines inplenenting the former policy. The current policy
allows federal funds to be used only for research involving
existing enbryonic stemcell lines, and NIH is follow ng that
policy. No federal funds are being used to further research
involving enbryonic stemcell Ilines that have not yet been
generated fromextant enbryos such as Mary Doe. 1In short, thereis
no evi dence suggesting that the Governnent is likely to revive the

policy that is the subject of this |lawsuit. See Anerican Legion,

239 F. 3d at 606.

B.

Plaintiffs further contend that this case is not nobot because
the challenged conduct is capable of repetition, yet evading
revi ew. “The capable-of-repetition doctrine applies only in
exceptional situations, where the follow ng two circunstances are

simul taneously present: (1) the challenged action is in its



duration too short to be fully litigated prior to cessation or
expiration, and (2) there is a reasonabl e expectation that the sane
conplaining party wll be subject to the sanme action again.”

Spencer v. Kemna, 523 U S. 1, 17 (1998) (internal citations and

gquotations omtted). For the reasons stated above, there is no
reasonabl e expectation that Mary Doe will be subject to the forner
policy on stemcell research again. The replacenent of that policy
with a new policy “dimnishes the potential for repetition of the

di spute that brought about this |[itigation.” Pressley R dge Schs.

v. Shinmer, 134 F.3d 1218, 1221 (4th Gr. 1998) (noting that an
agency’s anending the challenged regulation nade it less likely

that the alleged injury woul d be repeated).

C.

Finally, Plaintiffs argue that Mary Doe and other simlarly
situated enbryos retain an interest in the outcome of this
l[itigation. Plaintiffs argue that by limting federal funding to
research involving only existing enbryonic stemcell Ilines, the
Governnent has threatened to deplete the supply of enbryonic stem
cells. As aresult, private researchers likely will make greater
use of extant enbryos such as Mary Doe. This argunment is
nmeritless. First, Plaintiffs can only specul ate about the reaction
of private-sector researchers to the current policy on stemcel

research. Second, the challenge nounted in this lawsuit is to the

10



Governnment’s policy for federal funding, not the private sector’s
response to that policy. The fact remains that Mary Doe i s not now
threatened with any injury traceable to the defendants in the

lawsuit. See Lewis, 494 U S. at 477.

L.

Because the current policy |imting federal funding of
enbryonic stemcell research to projects involving existing stem
cell lines poses no threat to Mary Doe, her challenge to the forner
policy is moot. Accordingly, the judgnent of the district court is

AFFI RMVED.
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