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PER CURI AM

Plaintiff-appellant Nat i onal Union Fire Insurance Co.
(“National Union”) filed this diversity suit against defendants-
appel lees Allfirst Bank and SunTrust Bank,” alleging state-law
clains arising from the banks’ acceptance for deposit of checks
i ssued by National Union’s subrogor. The district court granted
summary judgnent in favor of the defendants on all clainms, and we

affirm

l.

This action arises froma fraudul ent schene perpetrated by a
former enployee of the accounts payable departnment of Kaiser
Foundation Health Plan of the Md-Atlantic States (“Kaiser”). By
subm tting fraudulent invoices for services never rendered, the
enpl oyee i nduced Kai ser to pay out fifteen checks for |arge suns to
t hree payees -- “Not Just Conputers,” “Yates Technol ogy, Inc.,” and
“Moffat Sales Corp.” J.A 323-24. The defendant banks accepted
t hese checks for deposit into accounts in the nanmes of the three
payees. J. A 323-24. Upon discovery of the fraudul ent schene in
August 2000, Kai ser brought two Maryl and state court acti ons agai nst

the three payees and obtained judgnents against themin the full

anount of the issued checks. J.A. 325, 342. Kai ser also filed a

" Two ot her def endant banks were di snissed for | ack of subject
matter jurisdiction.
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claim with its insurer, National Union, which fully conpensated
Kai ser for its losses fromthe fraudul ent scheme. National Union
subsequently filed this subrogation action in the district court,
bringing clains against the banks for statutory negligence in
violation of sections 3-404, 3-405, and 3-406 of the Maryl and
Commerci al Code; for “noney had and recei ved” under Maryl and common
law; for conversion; and for breach of restrictive indorsenent.
J.A 292-303. The district court granted sunmary judgnent for the

def endants on all cl ai ns.

1.
In granting summary judgnent for the defendants, the district

court held inter alia that National Union was judicially estopped

fromall eging that the three payees were “fictitious entities” under
section 3-404(b) of the Maryl and Comerci al Code. Because judici al
estoppel is an equitable doctrine that falls within the district
court’s discretion, we reviewthe district court’s decisionto apply

judicial estoppel for abuse of discretion. King v. Herbert J.

Thomas Mem Hosp., 159 F.3d 192, 196, 198 (4th Cr. 1998) (“As an

equi tabl e doctrine, judicial estoppel is invoked in the discretion
of the district court . . . . [We conclude that the district court

was well within its discretion in applying judicial estoppel

7).



I n support of its statutory negligence clains under section 3-
404(b), National Union contends that the three payees of the Kaiser
checks were “fictitious persons.” See MiI. Code, Com Law |, § 3-
404(b)(ii) (allowing for recovery in cases where “the person
identified as payee of an instrunent is a fictitious person”). The
district court held that National Union is judicially estopped from
asserting this theory, because its subrogor Kaiser affirmatively
pled in the two state court actions that the three payees were real
entities and secured judgnents agai nst themthereby. J.A 340-46.

We hold that the district court did not abuse its discretion
i n applying judicial estoppel to prevent National Union fromarguing
that the three payees were fictitious persons. The doctrine of
judicial estoppel has three necessary el enents:

(1) The party to be estopped nust be asserting a position

that is factually inconpatible with a position taken in

a prior judicial or admnistrative proceeding; (2) the

prior inconsistent position nust have been accepted by

the tribunal; and (3) the party to be estopped nust have

taken inconsistent positions intentionally for the

pur pose of gaining unfair advantage.

King, 159 F.3d at 196. But “judicial estoppel will not be applied
where the party’s inconsistent positions resulted frominadvertence
or mstake.” 1d. Here, it is evident that the position taken by
Kaiser in the two state court actions -- nanely that the three
payees were real entities anenable to judicial process and judgnment

-- 1s “factually inconpatible” with National Union’s current claim

that the three payees were “fictitious persons.” And the state
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courts accepted the prior inconsistent position, because they
rendered judgnments against all three payees. See J.A 305, 441.
Moreover, the district court did not abuse its discretion in
determining that National Union is now taking the subsequent
i nconsistent position “intentionally for the purpose of gaining
unfair advantage,” rather than as a result of “inadvertence or
m stake.” As the district court noted, Kaiser consistently alleged
that the payees were real entities in the state court, after
significant investigation and across multiple anmendnents to the
conplaints. See J.A 343-35 (“[N one of these judgnments were .
the i nadvertent result of Kaiser’s hasty assunptions forned only
days after discovering the fraud. They cane as a result of a
deli berate and |lengthy course of conduct in litigation.”). In
addition, the record shows that Kaiser’s investigation uncovered
evi dence of the real existence of all three payees. See J.A 343
(Kai ser’ s investigation concluded that Not Just Conputers was a real
conput er busi ness owned and operated in the District of Colunbia);
J.A 339 (National Union acknow edged that Yates Technol ogy, |Inc.
is an entity validly incorporated in the Bahanmas); J. A 389 (Kaiser
all eged that “Mffat Sales is doing business at 1207 Nova Avenue,
Suite 1, Capitol Heights, Mryland”). Mor eover, as subrogee of
Kai ser, National Union hol ds enforceabl e judgnents agai nst all three
payees in the full anpunt of the Kaiser checks, raising the

possibility of double recovery on inconsistent factual theories,
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whi ch renders judicial estoppel particularly appropriate. See King,
159 F.3d at 198 (“To allow King to obtain benefits fromtwo sources
based on two inconpatible positions, sinply because the positions
aid her clainms for remuneration, would reduce truth to a nere
financial convenience and would undermne the integrity of the

judicial process.”).

(I
In regard to National Union's other argunents in favor of its
cl aims under sections 3-404 and 3-405, as well as its other clains
based on section 3-406, on “noney had and received,” on comon | aw
conversion, and on breach of restrictive indorsenent, we have
reviewed the record thoroughly and found no reversible error. As

to these clains, we affirmon the reasoning of the district court.

CONCLUSI ON
For the reasons stated herein, the judgnent of the district
court is affirned.

AFFI RVED



SHEDD, Circuit Judge, concurring:

Al though | agree with the mgjority that summary judgnent was
proper on all of National Union’s clains, | follow a different
rationale on the fictitious payee claimunder M. CobE ANN, Com LAw
8§ 3-404. Wiile the majority bases its affirmance as to this claim
on judicial estoppel, | would affirm because National Union has
failed to present any evidence that the three corporations at issue
were fictitious.

Judi ci al estoppel is an equitable doctrine that nust be applied

with caution, John S. dark Co. v. Faggert & Frieden, P.C., 65 F. 3d

26, 29 (4th Cr. 1995), and shoul d be reserved for those cases where
it is necessary to “protect the essential integrity of the judicial

process,” Allen v. Zurich Ins. Co., 667 F.2d 1162, 1166 (4th G

1982). Although the state court entered default judgnents agai nst
the three corporations (and others), that court did not necessarily
accept the allegations by National Union’s predecessor concerning
the nanmed defendants’ corporate status (or lack of status).!?
Whet her the all eged corporations actually existed was not litigated

or essential to the state court’s judgnent. See id. at 1167

't is apparent from the state court records that it was
immaterial to that court whether the naned defendants actually
exi sted. For exanple, National Union s predecessor alleged that
Just Conputers is “not a corporation, and may be a trade nane or
alter ego for Not Just Conputers.” J.A 400. Even though Just
Computers was not alleged to have any recogni zable status, the
state court nevertheless entered default judgnent against the
nonentity Just Computers.
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(stating that “the earlier assertion of alegally irrelevant, albeit
i nconsistent, position should seldom if ever, lead to the
application of judicial estoppel”). Accordingly, I amnot convi nced
that the district court acted within its discretion in applying the
equi table doctrine in this case.

| agree, however, that summary judgnment should be affirnmed,
because National Union has failed to present evidence that the three
corporations were fictitious, i.e., that the corporations did not
actual ly exist. Al t hough there is substantial evidence that the
corporations were used as part of an intricate plot to defraud,
there is no evidence in our record show ng that the corporations did

not exist.?

20 the three corporations, whether there is evidence that
Moffat Sales Corp. (“MSC') was a fictitious payee requires the
cl osest review of the record. The Articles of Incorporation for
MSCindicate that it is a District of Colunbia corporation. Inits
brief, National Union represents that the District of Col unbia has
no record of MSC s existence. Al though this representation
suggests that the Articles of Incorporation are not |legitimte and
t hat MSC does not exist, National Union has failed to present any
evi dence to support its representation, even though it appears that
the District of Colunbia would provide such verification if
requested. See J.A 353 (D.C. Certification dated Feb. 12, 2003,
verifying that D.C. received and accepted the Articles of
| ncorporation for Not Just Conputers, Inc. in 1998).
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