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PER CURI AM

Wl liamL. Johnson pled guilty to distribution of cocai ne
base (crack) and was sentenced to 151 nonths i nprisonnent. Johnson
initially contended on appeal that the district court erred in
dism ssing his pro se notion for reconsiderati on and resentencing
for lack of jurisdiction. W previously renmanded his case for a

determ nati on of whether Johnson’s notion for reconsideration of

his sentence was tinely filed under Houston v. Lack, 487 U S. 266
(1988), before his attorney filed the notice of appeal. United

States v. Johnson, No. 03-4105 (4th GCr. Cct. 17, 2003)

(unpublished). The district court determ ned that the notion for
reconsi deration was filed before the notice of appeal and that the
district court thus retained jurisdiction to consider the notion.
W remanded the case a second tine for a ruling on the notion.

United States v. Johnson, No. 03-4105 (4th Gr. Apr. 21, 2004)

(unpublished). The district court subsequently denied the notion
to reconsider. Johnson does not appeal this decision.

Johnson also contends on appeal that he was denied
ef fective assi stance of counsel at sentencing in that his attorney
failed to request a downward departure based on his nedical
condi tion. To succeed in a claim of ineffective assistance on
di rect appeal, a defendant nust show conclusively fromthe face of
the record that counsel provided ineffective representation.

United States v. Richardson, 195 F.3d 192, 198 (4th Cr. 1999)




(providing standard and noting that ineffective assistance of
counsel cl ainms generally should be rai sed by noti on under 28 U. S. C.
8§ 2255 (2000)). Because the defendant’s health is a discouraged

factor for departure under U.S. Sentencing Guidelines Mnual

8 BbH1.4, p.s. (2002), and the district court did not indicate any
desire to depart below the guideline range on this ground, the
record does not conclusively denonstrate that Johnson’s attorney
was ineffective in failing to request a departure pursuant to
8§ 5HL. 4.

W therefore affirmthe sentence.” W dispense with oral
argunent because the facts and |legal contentions are adequately
presented in the materials before the court and argument woul d not

aid the decisional process.

AFFI RVED

"Counsel for Johnson has filed a notion seeking |l eave to file
a supplenental brief so that he may chall enge his sentence under
Bl akely v. Washington, 124 S. C. 2531 (2004). The notion is
hereby granted, and the notion is deened to provide the

suppl enmental argunent regarding the effect of Blakely. After
consideration of this court’s en banc opinion in United States v.
Harmmoud, F.3d __, 2004 W 2005622 (4th Cr. 2004), petition
for cert. filed, usLw _ , (US Aug. 6, 2004) (No. 04-

193), we find no error in Johnson’s sentence. W do not deemit
necessary to remand the case so that the district court nmay
announce an alternative sentence.
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