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PER CURI AM

Timothy Earl MI1Ils brings this appeal challenging the district
court’s refusal to downwardly depart pursuant to United States
Sentencing CGuideline 8 5H1.4 (“5H1.4") fromthe sentence it inposed
on Novenber 20, 2002. Because we have no jurisdiction to review

the district court’s refusal to downwardly depart, we dism ss.

I .

On May 28, 2002, a grand jury indicted Tinothy Earl MIls
(“MI11s”) on one count of conspiracy to knowi ngly, intentionally,
and unl awmful Iy di stribute nore than one kil ogramof heroin and nore
than 50 granms of cocaine base (“crack”), one count of heroin
di stribution, and one count of “crack” distribution. At the tinme
of his indictnent, MIlls already had two prior narcotic
convi ctions, one from 1987 and one from 1994.

After initially pleading not guilty, MIIs changed his pleato
guilty on the conspiracy charge. Under the plea agreenent, the
Government agreed to not oppose MIIs's notion to dismss the
di stribution counts of the indictnent. Inportantly, the Governnent
al so agreed to only file an informati on of prior conviction for the
1994 conviction, thereby lessening the likelihood of a Ilife
sentence. As the plea agreenent noted, under the conspiracy count
of the indictnment, “any person who commts the of fense for which he

is pleading guilty to after a prior conviction for a felony drug



of fense has becone final shall be sentenced to a term of
i mpri sonnment which may not be |less than twenty years and not nore
than life inprisonnent.” J.A 12 Further, “any person who
commits the offense for which he is pleading guilty after two or
nmore prior convictions for a fel ony drug of fense have becone final,
shal | be sentenced to a nandatory termof |ife inprisonment w thout
release, and a fine not to exceed $8, 000, 000.00, or both.” 1d.
Finally, the Government agreed to recommend a reduction of the
offense level by tw levels contingent upon MIIs accepting
responsibility for his crimnal conduct in a tinely and sincere
manner.! Subsequently, the Governnent filed a 5K1.1 notion seeking
a 35% downward departure in MIIs's sentence based on his
cooperation with the Governnent.

During his sentencing hearing, MIIls argued that his nedical
heal th shoul d be factored into the cal cul ati on of his sentence. At
the time he changed his plea, MIIls’ s counsel notified the district
court that MIls had been HV positive since 1996 and required a
“cocktail” of nmedicine to prevent his condition fromworsening into
AIDS. At the plea agreenent hearing, the district court directed
that he receive appropriate nedical attention during his
incarceration to ensure that his situation would not degenerate

into sonmething nore serious. In spite of these instructions, MIIs

1'n the event that such a reduction was granted and the
of fense | evel renmi ned above 16, the governnent further agreed to
request an additional one |evel decrease.
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avers that he spent two nonths in a correctional facility in
Cal dwel | County, North Carolina receiving none of the care ordered
by the district court.? After notifying the U S. Attorney of the
situation, MIlls was transferred to Forsyth County where he
recei ved the necessary nedi cal attention. However, MII|s’ s nedi cal
condition, after the alleged failure of the prison system to
provide him wth appropriate nedical attention, had advanced to
full -blown AIDS. MIls requested that the district court consider
both the fact that given his nmedical condition a | engthy sentence
could effectively be a death sentence, and the fact that his
medi cal condition worsened on account of indifference and
negl i gence, when setting forth his sentence.

On this issue, the district court determned that it did not
have enough information in the record regarding MIIs’ s nedica
care over the tinme period in question to determ ne whether proper
nmedi cal care (as per the court’s directive) was given. Therefore,
the district court sentenced MIIls wthout consideration of the
nmedi cal issue, and noted that he woul d review the sentence when he
had the necessary docunents related to the nedical care MIIs
recei ved.

The district court ultimately found that MIIs had indeed

accepted responsibility for his crimnal conduct. After noting

2 The district court did not actually order a particular
course of treatnent, but instead ordered that MIIs’s condition be
ascertained and that appropriate care be given.

4



that 240 nonths is the mandatory m ninum for the conduct to which
MIls pled guilty, the district court sentenced MIls as foll ows:

Odinarily, the Court would be sentencing M. MIIs to a
period of 240 nonths inprisonnent. However, in view of
the 5K1.1 which has been filed here, the Court has
reviewed that, and has heard from counsel, and has
decided that the 5K1 is appropriate, and under these
circunstances the Court renmoves M. MIlls from his
ordinary gqguideline range and inposes the followng

sent ence: It is adjudged that M. MIIls shall be
commtted to the Bureau of Prisons for a period of 150
nont hs.

J. A 51.

Following his sentencing hearing, MIlls nmade a notion
requesting that the court downwardly depart from the sentence
i mposed pursuant to 8§ 5H1.4. Specifically, 8 5HL. 4 provides that
an “extraordi nary physical inpairnent may be a reason to depart.”
U S. Sentencing Cuidelines Manual 8§ 5H1.4 (2003). The district
court denied this nmotion, finding that MIIs’s argunment that “the
treat ment afforded Def endant before being transferredto afacility
of the Bureau of Prisons was so inadequate as to constitute cruel
and unusual punishnent” was not sufficiently supported by the
facts, and therefore refused to downwardly depart. J.A 99.

Fromthis decision, MIIls brings this appeal.



.

MIlls contends that the district court erred in not granting
his notion for a downward departure under 8 5H1.4.°% However, the
“only circunstance in which review [of a district court's refusal
to depart] is available is when the district court mstakenly

believed that it | acked the authority to depart.” United States v.

Edwar ds, 188 F.3d 230, 238 (4th Gr. 1999); see also United States

V. Mnutoli, 374 F.3d 236, 239 (3rd Cr. 2004) (“It is well-

established in this Court that we |lack jurisdiction to review the
merits of a district court's discretionary decision to refuse a
downward departure under the Sentencing Guidelines once we
determ ne that the district court properly understood its authority

to grant a departure.”); US. v. MBride, 362 F.3d 360, 376 (6th

3 MIls also contends that the district court prom sed hima
hearing on the issue of a 8 5H1.4 departure and that no such
heari ng was ever held. Specifically, at the Novenber 20, 2002,
sentencing hearing the district court stated:

“What | "msaying is, | don't think we’'re going to get any
record any nore than we have. | think we’'re going to get
a hearing of what has happened and you will be notified
of that. | will give you an opportunity to be heard, M.
Johnson.”

J.A. 52 On Decenmber 1, 2002, MIlls filed a notion for
reconsi deration of that sentence under 8 5H1.4, which was | ater
denied by the district court.

MIlls neglects the filing of this notion when contendi ng that
he was denied the opportunity to be heard on this issue. The
notion in question set forthin full the reasons why MI1s believed
that he was entitled to a departure under 8 5H1.4. As such, we
find that MIls was heard on this issue and determne that his
deprivation claimhas no nerit.



Cr. 2004) (recognizing the general rule that “a court's failureto
grant a downward departure is not reviewable”).

Therefore, the only determ nation before this court i s whether
or not the district court mstakenly believed that it |acked the
authority to depart. MIls makes no argunment that the district
court was m stakenly unaware of its authority to downwardly depart
and the record does not support any such contention. |In the order
denying MIIs’s notion for reconsideration, the district court
explicitly stated that the noti on was deni ed because the al |l egation
of cruel and unusual puni shnment was “not sufficiently supported by
the facts.” (J. A 98-99). In other words, the district court
“considered and rejected the factual basis for downward departure,
concluding that [MIIs] had not ‘net the burden’ for departure.”

U.S. v. Edwards, 188 F.3d 230, 238-39 (4th Cr. 1999).

As such, review of the district <court’s decision 1is
unavai l abl e and the appeal is dism ssed.

DI SM SSED



